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neka obeleZja koja su svojstvena federacijama, pojedine osobine konfederaci-

ja, ali i neke elemente medunarodnih organizacija.

Evropska unija, dakle, ima veliki broj obeleZja konfederacije i federacije,
ali je ipak bliza savezu drava nego saveznoj driavi. U najkraéem, Evropska
unija je ,novi oblik mmamE_::,m modela kakav nikada nije viden® 106 {J prilog
tome govori mnoitvo stavova iskazanih u savremenoj ustavnopravnoj teo-
riji. Vilfrid Svenden, koji je izvriio izuzetno sveobuhvatnu analizu pravne
prirode Evropske unije, zakljuio je da ,EU nije federacija, ali je ve¢ sada
vife od konfederacije®!"” Sli¢no zakljuuje i Majkl BurdZis kada kaze da je
EU ,neckonfederalna unija®"!%® Prema njegovim re¢ima, ,donedavno je bilo
moguée opisati EU kao klasi¢an primer federalizma bez federacije”, a to je
»znadilo da je u njenom poreklu, formiranju i kasnijem razvoju, kao i u nje
nom institucionalnom okviru i firenju politike uvek bila riznica federalnih
ideja, uticaja i strategija, bez transformisanja u formalnu federaciju®1? Alek
Stoun Svit (Alec Stone Sweet) 1 Vejn Sendhole (Wayne Sandholtz) zakljuéili
su da je Evropska unija ,transformisana iz ugovorenog sporazuma izmedu
nacionalnih drZava, u kvazifederalnu zajednicu”,''? dok su (iZbEHEgENDIE
esbet Hooghe) i Geri Marks (Gary Marks), povedeni odjecima konfederal-
nih karakteristika Evropske unije, utvrdili da u okrilju EU ||nacionalne vla-
de u drzavama ¢lanicama imaju veée moguénosti za samoodredenje nego
konstitutivne jedinice u bilo kojoj postojecoj federalnoj dravi, dok terito-
rijalne jedinice u okviru federalnog refima imaju tendenciju da ka sli¢nim
unutraénjim politickim sistemima, domaéi mowmi sistemi zemalja élanica
(Evropske unije, M. S.) variraju u velikoj mer{**! Konaéno, prema mifljenju
Palerma i Keslera, danas ,u mnogim aspektima Evropska unija funkcionise
kao federacija’,!!? ali ,treba, medutim, naglasiti prisustvo federalnih eleme-
nata, koji u celini podseéaju na konfederaciju, i ¢injenicu da ne deluje da
ovaj proces vodi ka potpuno razvijenoj federaciji, potvrdujudi pretpostavku
da je vreme nastanka federacija putem agregacije prodlo”!'* Medu domadim
autorima, Slobodan Orlovié je zakljuéio da Evropska unija ,.nije drZava (...),
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with respectively weak or no regional tiers of government at all (Loughlin
2001).

3. Multilevel governance

In the previous section, I identified three major groups of states on the basis
of the institutional strength of the regions therein: federal states, regional-
ized states and unitary decentralized states. Some may dispute the criteria
that were used to delineate these categories, but at least readers should know
what distinguishes them. The absence of clear, universally agreed cut-off
points, in particular between regionalized and unitary decentralized states, is
due to the frequent understanding of regionalism as a continuum and not as
a taxonomy. In this regard the more recently developed term of multilevel
governance (MLG) can be used as an umbrella concept in which all forms of
decentralization find their place.

Two of the authors who popularized the term, Liesbet Hooghe and Gary
Marks, defined MLG as the ‘dispersion of authoritative decision-making
across multiple territorial levels’ (Hooghe and Marks 2001: xi). Initially, the
concept of MLG was developed to provide a better understanding of the EU,
a political system which until the 1990s was primarily interpreted through
the contrasting lenses of intergovernmentalism and (neo-)functionalism
(Rosamond 2000). MLG provided a middle way between both theories. It
acknowledges the central position of national governments in European
integration, but also argues that ‘authority and policy-making are shared
across multiple levels of government — subnational, national and suprana-
tional’ (Hooghe and Marks 2001: 2). Collective European decision-making
has weakened individual state autonomy, because some decisions no longer
prescribe unanimity voting but nonetheless enforce common rules across
the EU. Furthermore, MLG theorists make a strong claim that subnational
interests are not necessarily mediated through national governments, but
may find direct access to the European policy arena. Based on their analysis
in Multi-Level Governance and European Integration, Liesbet Hooghe and Gary
Marks seem to distinguish MLG from a federal stateformat. They point at the
lack of a formalized supreme constitutional framework which specifies the
legal ends (central competencies) of integration, and the absence of EU
statehood warranting the legitimate use of violence. Echoing the confederal
traits of the EU, they argue that fnational governments in the member-states
have greater powers of self-determination than constituent units in any
existing federal state, and while the territorial units within a federal regime
tend to have similar subnational political systems, the domestic political
systems of the member states vary greatly’ (Hooghe and Marks 2001: 37).

However, in their more recent work, Hooghe and Marks have broadened
the concept of MLG to include any type of political system that provides for
multiple territorial tiers of government (Hooghe and Marks 2003).
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[ Svajcarska pruZa dobar primer primene konsocijativnih mehanizama.
Svajcarsko stanovnistvo je podeljeno po dva glavna osnova - jezickom i kon-
fesionalnom, pa tako postoje tri velike jezicke i dve velike verske zajednice.
Konsocijativnost se ogleda u sastavu federalne egzekutive, koju biraju domovi
federalne skupétine. U sastav sedmoélanog Saveznog saveta uvek ulaze pred-
stavnici najvecih politickih stranaka (tzv. velika koalicija), a najmanje dva pri-
padnika francuske jezicke i jedan pripadnik italijanske zajednice. Svajcarska
wmagi¢na formula® obezbeduje dobru jezicku i versku predstavljenost, a Savet
odlu¢uje konsenzusom, pa nema moguénosti da se povrede interesi bilo koje
zajednice. Nasuprot belgijskom modelu, ne postoje striktne ustavne norme
rc_:E_ bi se um_:n.._s_m EE...E: ;Esm.a:n 3:5:? E_:cmﬂo c_uu.._ﬁnu stvara-

carski _SH._S:_ (kakvi su, recimo, Cirih i Bern) uvek imaju _u_d%aé_ra, aer
se¢ predstavnici malih kantona smenjuju u sastavu Saveta.

Osim toga, u Svajcarskom ustavnom sistemu postoje i odredbe o zastu-
plienosti sva tri jezika u sastavu Saveznog suda, u sastavu federalne admini-
stracije (mada ne postoje tatno odredene kvote kao u Belgiji), u vojsci itd. U
federalnom parlamentu ne postoji formalna podela na jezicke grupe, ali je
iskustvo pokazalo da u sastav gornjeg doma, koji broji 46 ¢lanova, po pravilu
ulazi 12 do 13 poslanika koji ne pripadaju nemackoj jezickoj zajednici, <10 v
manje od 30 odsto. ¥ Osim toga, EjfEnEGEmKERoRamozE dapolkieie
postupak donoenja federalnog zakona, mada ukupan broj kantona u kojem
vedinu fine francuska i italijanska jezicka zajednica ne dostiZe taj broj.

Konaéno, Svajcarska Konfederacija je éuvena po dirokoj primeni referen-
duma, na kojem se, osim vecine glasova, zahteva i vecina u vise od polovine
kantona. To je tzv. sistem dvostruke vecine, uveden jod 1848. godine. Treba,
ipak, naglasiti i da su kantoni u kojima vedinu ne dine pripadnici nemacke
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Regions) or the interests of the German-speaking Community into account.
For instance, although a certain number of Dutch- and French-speaking
senators should have their residence in the Brussels Capital Region, there is
no specific guarantee that secures the direct input of the Regions in the
Belgian centre. The Regions are nonetheless indirectly represented, as a
result of the strong congruence between Community and Regional borders.
Similarly, granting a federal veto power to the extremely small German-
speaking Community which just represents 70,000 inhabitants would be
driving the consociational logic too far.

I have discussed the Belgian federal consociational mechanisms extensively
in Chapters 3 (courts), 5 and 6. I should add here that apart from operating
in the legislative, executive and judicial arenas, these mechanisms also affect
the working of the civil service, diplomatic corps and army. Federal civil
servants are divided into two language groups. The share of Dutch- and
French-speakers roughly corresponds to their respective shares in the Belgian
population as a whole. Yet, 20 per cent of the higher-ranking federal civil ser-
vant positions are set aside for so-called bilinguals. Half of the bilinguals are
native Dutch-speakers who must have passed a rigorous French-language
exam, the other half are native French-speakers who passed an equally diffi-
cult Dutch-language test (Brans and Hondeghem 1999). The linguistic com-
position of the federal diplomatic corps corresponds to the demographic
strength of the linguistic communities, although all diplomats must display
fluency in the other national language. With regard to the top diplomatic
functions (Ambassadorships), linguistic parity is the rule. Similar rules apply
to the army.

Next to Belgium, Switzerland is a strong living example of a consociational
federation. As in Belgium, the regions cannot be identified as the main
consociational segments of Swiss society. Rather, the Swiss segments are the
three official language groups or the two major religions. Switzerland’s
linguistic and religious diversity is reflected in the composition of its federal
executive. Elected by a joint session of both federal parliamentary cham-
bers, it has been composed as a Grand Coalition in which at least two
French-speakers and one Italian-speaker assume a seat. From 1959 until
2003, the ‘magic formula’ resulted in the presence of two Radicals (Liberals),
two Social Democrats, two Christian Democrats (Catholics) and one repre-
sentative from the Farmers’ Party. Since these parties have strongholds
among different language and religious groups, the magic formula produces
linguistic and religious diversity. The executive decides by consensus.
Therefore, no decisions are taken that encroach upon the specific inter-
ests of the linguistic or religious minority groups. Unlike in Belgium, the
presence of Grand Coalitions is not constitutionally required, but could
be suspended or altered at any time. For instance, the number of delegates
from the Swiss People’s Party in the federal executive was increased after the
2003 federal elections to take account of that party’s rapid electoral growth.
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jezitke zajednice Zesto bili na strani gubitnika na referendumima u Svajcar-
skoj, narotito kada se odludivalo o pitanjima od suitinskog strateskog zna-
aja za tu zemlju. Dobar primer takvog slucaja je referendum o pristupanju
Evropskem ekonomskom prostoru (European Economic Area) odrian 1994.
godine, koji je mogao da predstavlja presudan korak u pristupanju Svajcarske
Evropskoj uniji. Tesna vedina od 50,3%, odnosno 19 kantona, odbila je takvu
moguénost uprkos tome #to je oko dve tredine frankofonih Svajcaraca glasa-
lo za pristupanje. Ipak, federalne vlasti su zbog bojazni od stvaranja podela
po jezickoj osnovi pokrenule znacajne infrastrukturne projekte u nerazvije-
nim podrudjima i, s druge strane, sa Evropskom unijom postigle dogovor o
neito restriktivnijoj formi ekonomske saradnje, koji je kasnije i potvrden na
referendumu odrfanom 2000. godine.*3 To je upravo dokaz da Svajcarska
politicka elita vodi rafuna o heterogenosti svog druitva, |ito dovodi do spre-
mnosti - posebno medu elitama koji govore nemacki - da uvaZe sve vece po-
dele, da prihvataju zahteve drugih druitvenih grupa, da se angaZuju na aktiv-
nostima koje vode pomirenju i da pronalaze politicka refenja koja ublaZavaju
._aﬁg_.miﬁﬂﬂ

Nasuprot Belgiji i Svajcarskoj, u Spaniji ne postoje konsocijativni meha-
nizmi, pa tzv. istorijske autonomne zajednice (Katalonija, Baskija, Galicija)
ne ufivaju poscbnu zadtitu u centralnim dr¥avnim organima. To je, nafalost,
logiéna posledica fikeije o jedinstvenoj panskoj naciji koju sadrii $panski
Ustav od 1978. godine (£l 2).

d) Teorijski stavovi o primeni liberalnog nacionalizma i konsocifativae de-
mokratije u vifenacionalnim federacijama. Postavke o liberalnom nacionalizmu
i konsocijativnoj demokratiji kao refenju za probleme u vifenacionalnim fede-
racijama nailaze na razli¢ite odjeke u nauci, a sva shvatanja se uglavnom mogu
podeliti u tri grupe.*! Prva grupa autora smatra da su ti koncepti primen-
ljivi u svim driavama, ¢ak i onima u kojima nije do kraja sproveden proces
demokratizacije. Druga grupa pisaca tvrdi da liberalni nacionalizam ne moe
biti osnova sistematske teorije federalizma u podeljenim druitvima i umesto
toga predlaZe razlidite pristupe koji su folusirani na izgradnji drZave, demo-
kratizaciji i jatanju nacionalnog identiteta u viSenacionalnim driavama. Treéa
grupa autora uglavnom negira primenljivost federalizma u vifenacionalnim
drustvima uopéte i umesto toga zagovara jake unitarne drave ili stvaranje vise
drZava, otvoreno podrZavajudi mogucnost secesije. Samim tim, oni negiraju i
liberalni nacionalizam i konsocijativiu demokratiju kao mehanizme za posti-
zanje ekvilibrijuma u takvim federacijama. Dakle, dok prve dve grupe autora
zadravaju koncept vifenacionalnog federalizma, pri éemu druga grupa do-
vodi u pitanje njegovu zasnovanost na vrednostima liberalnog nacionalizma,
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Yet, some federal consociational mechanisms are constitutionally anchored.
For instance, the federal executive cannot comprise more than one member
from the same canton. In practice, the smaller cantons rotate in claiming an
executive seat, whereas the large and powerful cantons (Zurich, Vaud and
Bern) are almost always represented (Walti 1996: 12). As we have seen, ﬁ
constitution also specifies that the members of the Swiss Federal Tribunal,
or highest federal court, should represent all three language communities.
Sufficient representation of the French- and Italian-speakers is also aimed at
in the federal civil service, although there is no fixed quota system as in
Belgium. For instance, the French have been somewhat overrepresented in
the federal Ministry of Foreign Affairs, whereas the contingent of German-
speakers is above average in the Chancellery, Military, Interior and Justice
Departments. The federal parliament is not organized in language groups,
and the representation of the various languages is roughly in proportion to
their demographic weight. This applies even to the second chamber which
has two members per canton (or only one in the case of two half-cantons).
Usually the non-German-speakers make up to 12 or 13 out of 46 delegates
(McRae 1983: 126-7).

Many analysts of Swiss politics argue that the referendum has operated as
a consociational device par excellence. Although essentially an instrument of
majoritarianism, it can protect the voice of the regions because in the Swiss
context constitutional referendums never work as a simple majority device.
Such referendums require the consent of a majority of the cantons alongside
a popular majority. Alternatively, a group of a minimum of eight cantons
can trigger a referendum after a federal bill that is not already subject to a
mandatory referendum has been passed by parliament. Although it has been
used only once, a threat to activate a cantonal referendum may force the
centre into policy concessions. This said, the French- and Italian-speaking
cantons taken together do not reach a quorum of eight.

The view that the constitutional referendum could help to protect the
interests of the minority language or religious groups does not often hold.
Arguably, several outcomes have run against the voting patterns of the
smaller French or Italian cantons or the minority Catholic group in the Swiss
federation. Instead, the constitutional referendum seems more often to pro-
tect the interests of the small, rural and predominantly German-speaking
cantons (Vatter and Sager 1996). When first introduced in 1848, the double-
majority requirement was meant to protect the interests of the eight
Sonderbund cantons. Demographic changes since have made the double-
majority requirement into an instrument of limited protective value for the
French- or Italian-speaking minorities. Since 1848, the population of Geneva
has multiplied by seven, but the population size of the smallest canton of
Appenzell-Innerhoden has remained almost constant. Thus far, eight pro-
posals have failed because they lacked a cantonal majority, in spite of a
demographic majority in their favour. On those questions, the French- and
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Italian-speaking cantons were usually on the losing end (hence, they
favoured the change; Vatter and Sager 1996: 179).

A well-known example of a referendum in which the French- and Italian-
speakers voted differently from a state-wide and cantonal majority is the
1994 referendum which sought to obtain Switzerland’s entry into the
European Economic Area (EEA). Entering the EEA was perceived as a step-
ping stone to potential Swiss membership of the European Union. The
proposal was rejected by 50.3 per cent of the Swiss people and by 19 Swiss
cantons.* Yet, roughly 56 per cent of the German-speaking Swiss voted
against joining the EEA whereas more than two-thirds of the French-speakers
endorsed the treaty. The referendum coincided with an economic crisis,
which hit the urban centres of French-speaking Switzerland and the Ticino
hardest. Therefore, the federal government was afraid that linguistic ten-
sions between the language groups might exacerbate as a result. It set up
information campaigns to reduce prejudices against the other linguistic
communities. Simultaneously it increased the infrastructural aid to the
economically deprived areas. It also negotiated a new bilateral treaty with
the EU, proposing a more restricted form of economic cooperation than the
EEA. The proposal passed by referendum in 2000. Bachtiger and Steiner see
this as evidence of the commitment of the Swiss political elites to maintain
a multicultural political order, fleading to a willingness — especially among
German-speaking elites — to contain growing divisions, to be receptive to
the claims of other cleavage groups, to engage in conciliatory activities, and
to find policy solutions that alleviate grievances’ (Bachtiger and Steiner
2004: 47).

In contrast with Belgium and Switzerland, the Spanish centre lacks any
consociational features. Although the regions have gained substantial self-
rule, the composition of the national executive, the Senate, Constitutional
Court and civil service does not systematically protect the interests of the
historic Communities, let alone of all the 17 regions. Rather, the influence
of the regions in the centre has been linked with the latter’s requirement to
take on board the views of some ethno-regionalist parties for securing a
central parliamentary majority.

Finally, despite the fact that Scotland and Wales represent a low share
of the British population, some provisions have sought to voice the interests
of the UK regions in the centre. In contrast with Spain, the British govern-
ment accommodated Scottish and Welsh interests even before devolution
was implemented. Suffice to recall the role of the Scottish and Welsh Office
and the Secretaries of State for Scotland, Wales and Northern Ireland with
cabinet status. However, in practice, cabinet and party pressures limited the
autonomy of the Scottish caucus and secretary to issues of relatively low
political salience, such as local government, education and social work.
Health, economic development and the budgetary priorities remained under
strong central control (Keating 2004: 160-3). As a result of devolution, the
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Horovic tvrdi da institucionalni okvir vienacio-

Ukratko,

lo d: da poboljsa

" Taj autor havodi
_.Kra_._s m_a_s_.. ﬁmu_s ro_..mon jativnih mehanizama. ™ Pre svega, konsoci-
jativni pristup podrazumeva ..nqw?_.,:mw?ee (statesmanship), odnosno volju
politickih predstavnika vecinske zajednice (ili nacije), i na centralnom i na
regionalnom nivou, da efektivno deli politicku vlast sa predstavnicima ma-
njinskih zajednica (nacija). Pritom, politicki predstavnici veinske zajednice
¢esto nisu skloni da se prilagodavaju konsocijativnim mehanizmima, naroci-
to kad pripadnici te grupe nemaju takvih sklonosti. Zatim, kompromisi koji
se postizu u okviru organa u kojima funkcionifu konsocijativni mehanizmi
mogu skupo kodtati politicke predstavnike vedine jer opozicija moZe kritika-
ma vlasti, a naroito kampanjom u kojoj nudi manje pomirljivu politiku, da
pridobije veliki broj birata. Konacéno, konsocijativni pristup prinuduje na po-
delu politicke vlasti nakon izbora, ali postojanje nacionalnih stranaka ili Ed-
porcionalni izborni sistem ne podsti¢u saradnju u ﬁan_ﬁ_“_.cq:n_ areni.

Lpostojl znadajna razlika

._.:_;_ ponasanja :.___ jau

rupa
ved se rukovode opitim interesima moZe biti od presudnog znaaja. Drugim
recin, za stabilan federalni aranZman treba da postoji .integrativna® partija,
odnosno |jpartija u kojoj politi¢ari na jednom nivou vlasti imaju organizaci-
oni odnos sa politi¢arima na drugim nivoima, kao i sa politi¢arima na svom
nivou[]** Takve partije po pravilu imaju stav da je korist svakog federalnog
subjekta priblizno jednake vaZnosti, pa stoga |jpreferiraju praviéne raspodele
koristjf.** Razume se, integrativne partije se ne pojavljuju niotkuda niti su
njihovo osnivanje i uspedno delovanje mogudi u svakoj viSenacionalnoj za-
jednici. U Belgiji se, smatra Horovic, ini logi¢nijim i lakiim potpuno ukida-
nje federalnih izbora i izbor federalnog parlamenta na regionalnim izborima
nego navodenije jezickih partija da ponovo udrue snage. Stvaranje dvojezié-

438 Donald L. Horowitz, Ethnic Groups in Conflict, 2 ed., Los Angeles 2000, 682-683,
139 5. Keil, 43
440 Daonald L. Horowitz, Constitutional Design: Proposals versus Processes”, The Architec

ture of Democracy: Constitutional Design, Conflict Management and Democracy (ed. A.
Reynolds), Oxford 2002, 20-23,

41 W Swenden (2006), 285
E—&E.-ﬁ?

284 Federalism and Regionalism in Western Europe

A stronger economic South would deprive the Flemish nationalists of much
of their ammunition, but it would also reduce the political costs of a further
growing apart. Furthermore, the effects of consociationalism are fully experi-
enced in the federal and Brussels’ arenas, where Flemish and French-speaking
parties are condemned to cooperate. They are at best played out indirectly in
the other regions, as no cross-Community cooperation is required in the
post-electoral phase.

Consociationalism is not without its weaknesses. One element of criticism
refers to the freezing of segments or political groups beyond a level that the
members of these groups are willing to support. A good case in point is the
procedure which underpins the election of the parliament of the Brussels
Capital Region. Unlike the rest of Belgium, French- and Dutch-speaking par-
ties are on offer. However, the institutional rules prohibit parties from one
language group from forming an electoral cartel with an ideologically related
party from the other language group. Voters must first indicate whether they
wish to vote for a party of the Dutch- or a French-speaking language group
before they can vote for a party or party candidate of their preference within
that group. Candidates must profess their loyalty to a party which belongs to
either language group. The Flemish parties are guaranteed a fixed number of
seats in the regional parliament. Although they protect the Dutch-speakers
against underrepresentation, these electoral rules also preclude the forma-
tion of bilingual electoral lists. One could make a case that the antagonism
between the Dutch- and French-speakers is not high enough to prevent the
formation of bilingual or bicommunal lists, should parties be allowed to
create them. Proof for this can be found in the municipal elections which
take place every six years in each of the 19 municipalities that compound
the Brussels Capital Region. At this level, consociational power-sharing mech-
anisms are weakly developed and bilingual party cartels are allowed to form
(Swenden and Brans forthcoming). Generally, bilingual lists represent about
a third of all party lists. Flemish parties are almost as likely to team up with
French-speaking parties with a similar ideology (Social Democrats, Greens,
Liberals ... ) than to join Flemish parties of a different ideology (Deschouwer
and Buelens 1997).1° However, proponents of the consociational mechanisms
at the level of the Brussels Capital Region argue that without such guarantees at
the regional level, fewer bilingual electoral alliances would have emerged
at the local level also.

In a more extensive critique on consociationalism Donald Horowitz put for-
ward some additional weaknesses. First, consociatonal approaches assume a
level of statesmanship, that is, a willingness among majority leaders in the
centre and the regions to share political power. That willingness does not
easily correspond with political realities in the field. Put differently, even if
the Basque Country had adapted a consociational framework, it may have
fallen apart (cf. also the break-down of the power-sharing mechanism in
Northern Ireland). Second, ethnic group leaders who play a lead role in
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nih stranaka u toj drZavi nije opcija jer postoji netrpeljivost izmedu grupa,
kao i zbog interesa postojecih stranackih elita,

e) Rezime. lako na prvi pogled deluje da liberalni nacionalizam i konso-
cijativna demokratija u viSenacionalnim dru$tvima mogu dobro da funkcio-

nisu u okvirima federalnog driavnog uredenja, to je moguée samo u odrede-
nim uslovima. Zbog toga nije sasvim nesporno da je federalna driava po sebi
redenje za videnacionalne zajednice. Jer donodenjem federalnog ustava nede
se istog momenta ,roditi” i demokratska politi¢ka kultura, koja je preduslov
za liberalni nacionalizam i konsocijativizam i koja podrazumeva postovanje
i razumevanje izmedu druitvenih grupa, podsticanje duha tolerancije, spre-
mnost na kompromis i konsenzus i sl. Stvaranje demokratske politicke kultu-
re je dugotrajan proces, koji moZe potrajati nekoliko decenija, pa &ak i neko-
liko vekova, a stvaranje duha tolerancije i spremnosti na kompromis veoma je
teiko ostvariti u postkonfliktnim drudtvima. Stoga uspostavljanje federalnog
driavnog uredenja nije .¢arobni §tapi¢” koji ¢e uéiniti da sukobljene dru3-
tvene grupe momentalno poénu da Zive u slozi. Ono moze samo da bude
dobar temelj za postepeni razvitak druitva u kojem &e se postepeno razvijati
i demokratska polititka kultura, a zajedno s njom i tolerancija i medusobno
poitovanje medu narodima.

6. Kanada, Indija, wﬂm:,:.m i Belgija - primeri uspeénih videnacional-
nih federacija? Danas se u literaturi o federalnoj drzavi najéei¢e navode tri
primera uspeinih visenacionalnih _.m&mEnm‘__R Kanada (nastala 1867), __.,_aa_m
(1950) i Belgija (konagno usvojila federalno uredenje 1994. godine). Trima
federacijama trebalo bi pridodati i Spaniju, bez obzira na to $to ona u svom
Ustavu od 1978. godine nije izri¢ito definisana ni kao federalna ni kao vie-
nacionalna drfava, podto u sudtini jeste i jedno i drugo.

Dobro je primeéeno da se ,izraz ‘nacija’ upotrebljava s nelagodnoééu u
Kanadi, Svajcarskoj i Belgiji, gde se pod njega obiéno podvodi politicka na-
cionalnost”, koja je ,3irok instrumentalni pojam koji se koristi za opisivanje
necega $to je u sudtini politicki, a ne kulturni identitet” 45 § n_a:mm strane,
ipanski Ustav podiva na fikeiji o jedinstvenoj Spanskoj naciji. U Spaniji se
pravi razlika izmedu pojmova .nacija” i ,nacionalnost® i smatra se da ,je-
dinstvena $panska nacija” ukljuéuje razlidite . nacionalnosti” i ,.regione” (¢l. 2
Ustava). Medu 17 autonomnih zajednica, osam se smatra ,nacionalnostima®,
sedam ,regionima’, a dve ,zajednicama”.

Od te Cetiri drZave, samo je jedna, Indija, i formalno i sustinski vi$ena-
cionalna, dve su dvojne ili bipolarne (Kanada i Belgija), a u jednoj (Spanija),
uprkos znaéajnoj i oéiglednoj nacionalnoj heterogenosti, postoji ustavna fik-
cija o jednonacionalnosti. § druge strane, dve vanevropske federacije sa ve-

444 lako je Belgija federacija sa tri regiona i zajednice, u pogledu partijskih sistema to je
dvojna federacija. Francuski i flamanski partijski sistem postoje jedan pored drugog® (W,
Swenden, 2006, 170).

445 M. Burgess, 103.
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consociational conflict management are not necessarily more inclined to
accommodative behaviour than the members of their group. Third, compro-
mises are not without cost. Opposition is likely to arise from within the
ethnic groups, leading to open challenges of group leadership and the emer-
gence of new ethnic parties which propose less accommodative policies.
Finally, consociationalism requires power-sharing after the elections, but the
presence of group-based parties or a proportional electoral system do noth-
ing to encourage such behaviour in the pre-electoral arena (Horowitz 2002:
20-3). As was noted in the Belgian example, there is a considerable differ-
ence between the behaviour of parties in the federal election campaign and
their behaviour in coalition-negotiations afterwards. Thus far, antagonism
between French- and Dutch-speaking parties has not prevented the forma-
tion of federal coalition governments. However, voters would be treated
more honestly had these incentives to inter-group cooperation been present
in the campaign itself. Instead, the general climate in the election is one of
mutual avoidance or accusation, rather than of bargaining and reconcilia-
tion. Such incentives to intergroup cooperation can only come from two
directions.

Either, state-wide parties must be at hand. The state-wide party may remind
the regional party wings not to exaggerate the autonomy claims which they
are allowed to make in regional elections. What is needed for a federal, stable
arrangement is an ‘integrated’ party, that is, fa party in which politicians at
one level of government bear an organizational relationship to politicians at
other levels as well as to politicians within their level! (Filippov, Ordeshook
and Shvetsova 2004: 188). Such parties consider the benefit of each federal
subject of roughly equal importance, and therefore {prefer more equitable
allocations of benefits’ (Filippov, Ordeshook and Shvetsova 2004: 190)

As Filippov et al. acknowledge integrated parties do not come out of the
blue. They are themselves the product of design, ‘the design of institutions
that compel politicians to erect parties of a particular sort because that sort
and not some other serves their interests’. In Belgium, it seems more logical
and easier to abolish federal elections and to make the composition of the
federal parliament dependent upon regional elections than to persuade the
linguistically split parties to join forces again (Maddens 2004). The forma-
tion of bilingual parties is not really an option when inter-group antagonism
runs high or the interests of ruling party leaders are undermined.

When party leaders are not inclined to forge direct organizational links with
representatives from the other language, religious or ethnic group, such link-
ages may nonetheless emerge from incentives in the electoral system (Horowitz
2000). To that purpose, the electoral system should allow for ‘vote pooling
arrangements’ (Horowitz 2002: 23). Whereas a consociational approach forces
elites into accommodative behaviour after the elections, a vote-pooling
approach forces elites into such types of behaviour before the elections
(Reilly 2001: 11). To that purpose Horowitz suggests the introduction of
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inZenjeringa, da odredene zajednice dobiju odgovarajuéi broj garantovanih
predstavnika, njegovi su efekti u zakonodavstvu retko pozitivni i uglavnom
predstavljaju stalni izvor trvenja i nezadovoljstva. Na kraju, treba naglasiti da
ne mora da znaéi da ce relenje koje se pokazalo efikasnim u jednoj videnacio-
nalnoj federaciji dati iste rezultate u drugoj - najéeice je neophodno da svaka
od njih pronade sopstveni model mehanizama za prevenciju konflikata.

e) Stranacki (partijski) sistern. Vilijam Riker je tvrdio da se | federalizam
moZe meriti merenjem stranakal® [i da je }struktura stranaka, dakle, surogat
za strukturu celog ﬂﬁnﬁﬁg Ipak, kako navodi Svenden, ,medusobni uticaj
izmedu partijskog ili izbornog sistema i federalizma je nedovoljno istrafena
oblast u komparativnoj nauci o federalizmu®52! U suitini, veoma je znacajno
da li u federaciji deluju partije koje su integrativne i teZe podrici celokupnog
stanovniftva ili su partije vezane za razlifite narode i federalne jedinice. U
visenacionalnim federacijama najznacajnije partije koje ne deluju na celoj dr-
#avnoj teritoriji su one .koje daju prioritet zahtevu za povedanje regionalnih
ovlaiéenja ili autonomije nad bilo kojim drugim pitanjem”, a ,uporedna litera-
tura ih odreduje kao etnoregionalisticke partije (ethno-regionalist parties)”522

Prave etnoregionalisticke partije su one &iji je primarni, a neretko i jedi-
ni cilj borba za $to vecu regionalnu autonomiju, narodito u slucajevima kada
reprezentuju etnicke grupe koje nemaju svoju matiénu driavu (,.stateless nati-
ons”). Takve politicke stranke klasifikovao je Ferdinand Meler Romel (Ferdi-
:EEEE Rommel), razvrstavajui ih u Cetiri grupe: separatiste (separatists),
Ine federaliste (left-libertarian federalists), antonomiste (autonomists)

i protekcioniste (profectiontists) 6D Separatisti su, razume se, najradikalniji tip
etnoregionalistickih partija, koje ni po koju cenu ne odustaju od svojih zah-
teva za otceplienjem od postojeée driave i formiranjem suverene nacionalne
driave, &ak ni po cenu danstva u Evropskoj uniji. Predstavnik te grupe stra-
naka bila je, recimo, Baskijska separatisticka partija (zabranjena 2003), koja je
anmoe&pﬂﬁnﬂvat&nwag?:ﬁsﬁ@ﬁﬁ%g ETA. Druga grupa,
levoliberalni federalisti, iéni su samo za evropski kontinent. Oni
tefe ka visokom stepenu decentralizacije, uz znafajnu regionalnu samostal-
nost u tesnije povezanoj Evropskoj uniji. Takve stranke su, na primer, Baskij-
ska partija solidarnosti (Eusko Alkartasuna — EA) ili katalonska Republikanska
levica (Esquerra Republicana de Catalunya). Cilj autonomista, kao trece grupe
etnoregionalistickih partija, jeste da ostvare Eﬁob-.___: autonomiju u okviru
federalnog driavnog uredenja, uz ...&Eﬁﬁ svojih istorijskih teritorija i jezié-
ke i kulturne posebnosti. Predstavnici te grupe su E_u_ssru Konvergencija

620 William H. Riker, ..Federalism®, Handbook of Political Science - Volume 5 - Governmental
Institutions and Processes (eds. E 1. Greenstein, N. W, Polshy), Reading 1975, 137.

621 W. Swenden (2006), 141.

622 Ibid., 146.

523 Ferdinand Miiller-Rommel, . Ethno-regionalist Parties in Western Europe: Empirical
Evidence and Theoretical Considerations”, Non-State Wide Parties in Europe (eds. D. L.
Seiler, J. L. Newell, R. Mannheimer, L. De Winter), Barcelona 1994, 183.
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The Centre, the Regions and
the Party System

1. Introduction

In the previous chapters, I explained how competencies are assigned or
policed in a federal state and how this assignment is influenced by conflict-
ing goals of redistribution, stabilization and allocation. Yet, so far, I have
paid scant attention to the incentives that drive policy-makers in their quest
for centralizing or decentralizing policy competencies. In order to do so, we
must focus on the input-side of the political process. Here political parties
play a crucial role. They reflect, absorb, construct, mould and channel politi-
cal preferences into the policy process; they operate as an important inter-
face between civil society and the political institutions. As such, an analysis
of political parties, and the electoral process that legitimizes their raison
d’étre provides a first step in explaining change in federal systems.

Despite the prominent place of parties in Western Europe’s parliamentary
democracies, the interplay between the party or electoral system and feder-
alism has been an under-explored domain by scholars of comparative feder-
alism. William Riker was one of a few early authors writing on federalism to
stress the relevance of parties for understanding the process of (de)central-
ization in a federation. ‘When parties are somewhat decentralized,” so he
claimed, ‘then federalism is only partially centralized. Because of this perfect
correlation ... the inference is immediate: one can measure federalism by
measuring parties. The structure of parties is thus a surrogate for the struc-
ture of the whole constitution/ (Riker 1975: 137). This chapter seeks to illus-
trate the relationship between federalism, the party system and the internal
organization of the main political parties. It is divided into four sections.

The first section provides a descriptive overview of the (territorial) nature
of the party system. On the basis of the most recent general (central) election
results, I will illustrate variations in the regional support base for the most
important state-wide and non-state-wide parties.

The second section takes a closer look at the non-state-wide parties, in
particular the ethno-regionalist parties. Ethno-regionalist parties put the

141



154 Marko Stankovid: Preobrafaji federalne driave

inZenjeringa, da odredene zajednice dobiju odgovarajudi broj garantovanih
predstavnika, njegovi su efekti u zakonodavstvu retko pozitivni i uglavnom
predstavljaju stalni izvor trvenja i nezadovoljstva. Na kraju, treba naglasiti da
ne mora da znadi da e refenje koje se pokazalo efikasnim u jednoj vifenacio-
nalnoj federaciji dati iste rezultate u drugoj — najéesce je neophodno da svaka
od njih pronade sopstveni model mehanizama za prevenciju konflikata.

e) Stranacki (partijski) sistem. Vilijam Riker je tvrdio da se | federalizam
moZe meriti merenjem stranakal” [i da je |struktura stranaka, dakle, surogat
za strukturu celog ﬂm—mﬁﬁmﬂ Ipak, kako navodi Svenden, ,medusobni uticaj
izmedu partijskog ili izbornog sistema i federalizma je nedovoljno istraiena
oblast u komparativnoj nauci o federalizmu®5?! U suitini, veoma je znacajno
da li u federaciji deluju partije koje su integrativne i teZe podrici celokupnog
stanovniftva ili su partije vezane za razlifite narode i federalne jedinice. U
vifenacionalnim federacijama najznacajnije partije koje ne deluju na celoj dr-
#avnoj teritoriji su one ,koje daju prioritet zahtevu za povedanje regionalnih
ovladéenja ili autonomije nad bilo kojim drugim pitanjem”, a .uporedna litera-
tura ih odreduje kao etnoregionalisti¢ke partije (ethno-regionalist parties)”.5%

Prave etnoregionalisti¢ke partije su one &iji je primarni, a neretko i jedi-
ni cilj borba za §to vecu regionalnu autonomiju, narodito u sluéajevima kada
reprezentuju etnicke grupe koje nemaju svoju matiénu drZavu (,.stateless nati-
ons”). Takve politicke stranke klasifikovao je Ferdinand Meler Romel (Ferdi-
nand Miiller-Rommel), razvrstavajudi ih u Cetiri grupe: separatiste (separatists),
levoliberalne federaliste (left-libertarian federalists), autonomiste Anﬁﬁaua_.ﬁu
i protekcioniste (protectionists).®* Separatisti su, razume se, najr niji tip
etnoregionalistitkih partija, koje ni po koju cenu ne odustaju od svojih zah-
teva za otcepljenjem od postojee driave i formiranjem suverene nacionalne
drave, &ak ni po cenu ¢lanstva u Evropskoj uniji. Predstavnik te grupe stra-
naka bila je, recimo, Baskijska separatisticka partija (zabranjena 2003), koja je
negovala veze sa baskijskom teroristickom organizacijom m.—.? Druga grupa,
levoliberalni federalisti, karakteristicni su samo za i kontinent. Oni
teze ka visokom stepenu decentralizacije, uz znatajnu HESEHE samostal-
nost u tesnije povezanoj Evropskoj uniji. Takve stranke su, na primer, Baskij-
ska partija solidarnosti (Eusko Alkartasuna — EA) ili katalonska Republikanska
levica (Esquerra Republicana de Catalunya). Cilj autonomista, kao trece grupe
etnoregionalistitkih partija, jeste da ostvare regionalnu autonomiju u okviru
federalnog driavnog uredenja, uz oéuvanje svojih istorijskih teritorija i jezié-
ke i kulturne posebnosti. Predstavnici te grupe su katalonska Konvergencija

620 William H. Riker, .Federalism’, Handbook of Political Science - Volume 5 - Governmental
Institutions and Processes (eds. E 1. Greenstein, N. W. Polsby), Reading 1975, 137.

621 W. Swenden (2006), 141.

622 Ibid., 146.

523 Ferdinand Miller-Rommel, Eﬂ?ﬂﬁggﬁgggﬁ_
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3.2. Ethno-regionalist parties
Definition and ideological variation

Ethno-regionalist parties are parties that put the quest for regional autonomy
at the forefront of their political agenda. Ethno-regionalist parties reflect the
aspirations of ‘geographically [regionally] concentrated minorities which
challenge the working order and sometimes even the democratic order of a
nation state by demanding recognition of their cultural identity’ (Miiller-
Rommel 1994: 183; 1998: 19). Usually, they emerge in so-called ‘stateless
nations’, such as Catalonia, the Basque Country, Scotland and Wales.

Scholars have distinguished between various types of ethno-regionalist
parties. Ferdinand Miiller-Rommel has suggested a fourfold classification. He
distinguishes between separatists, left-libertarian federalists, autonomists
and protectionists (Miiller-Rommel 1994: 184-5).

The separatists are the most radical group. They seek full sovereignty for
the nation which they claim to represent and do not wish to give up their
sovereignty for membership of the EU. They do not necessarily shun away
from linking up with paramilitary or terrorist organizations. Herri Batasuna
(later renamed Euskal Herritarrok), the presently outlawed Basque separatist
party which maintains organizational links with the Basque terrorist organi-
zation ETA, is the best example of a separatist party.

Left-libertarian federalists aim for a strong degree of decentralization and
popular representation and seek regional independence within a stronger
European Union. Thus, they propagate a Europe of rather than a Europe with
the Regions. Ideologically, they are left leaning. Their defence of regionalism
is often combined with a demand for recognition of a minority language and
an emphasis on ‘new politics issues’ such as environmental rights or minor-
ity rights. The Scottish National Party (SNP), Plaid Cymru (Party of Wales),
the Basque Solidarity Party (EA — Eusko Alkartasuna) and the Republican Left
of Catalonia (Esquerra Republicana de Catalunya) belong to this left libertarian
strand of ethno-regionalism.

The third group, the autonomists, propagates regional autonomy within
the framework of a mature federal state. At their most extreme, these parties
pay lip-service to full-blown regional independence. They aim for the
protection of historical territorial rights, for example, fueros in the case of the
Basque country; or of a minority language. Ideologically they are positioned
in the centre or right of centre. Their frequent links with Catholicism also
put them in a more conservative position on ethical issues. The best-known
examples are the Catalan Convergence and Union (Convergencia i Uni6)
and the Basque Nationalist Party (Partido Nacionalista Vasco). The Flemish
People’s Union (Volksunie; recently renamed New Flemish Alliance) and the
Democratic Front of Francophones (Front Démocratique des Francophones),
a party which protects the rights of the French-speaking Belgians who live in
Brussels and its adjacent areas, also belong to this group.
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i unija (Convergéneia i Unid), Baskijska nacionalistitka partija (Partido Naci-
onalista Vasco), Nova flamanska alijansa (Nieuw-Vlaamse Alliantie) i Demo-
kratski front frankofona (Front Eaanﬁaaﬁ des Francophones), koji 3titi pra-
va pripadnika francuskog jezika u briselskom regionu u Belgiji. Po pravilu, to
su stranke ideoloiki orijentisane prema centru ili umerenoj desnici. Konaéno,
protekcionisticke stranke pokusavaju da ofuvaju posebnost etnicke grupe na
periferiji, ali i njihovu vezu sa drfavnim centrom, ne vﬂﬂmﬁ.&ﬁ- separati-
zam ni u najblazem obliku. To su obiéno stranke i

Prema refima Vilfrida Svendena, .etnoregionalisticke partije vise du-
guju svoj uspeh postojanju odredene regionalne kulture nego okolnosti da i
se nalaze ili se ne nalaze u regionu koji je socijalno-ekonomski i/ili politicki
marginalizovan”®*' Specifitna regionalna kultura podrazumeva osedaj regi-
onalne _ui_..an_._...sm? koji je mﬁs povezan sa specifiénim drudtvenim i kul-
lurnim i elom, Zasnova skom jeziku, drugacijoj religiji,
EEEB&EEBEE%ES::— %23 U eri u kojoj partije ne mogu
da radunaju na stalnu i sigurnu podriku, biracko telo lako moze da se preo-
rijentife na etnoregionalisticke partije, kakve su stranke zelenih (Katalonski
zeleni - Iniciativa per Catalunya Verds - separatisticka su partija) ili radikalna
desnica (npr. Flamanski interes — Vlaams Belang u Flandriji). To je naroéito
sluéaj kada takve partije imaju harizmatiéne lidere, dobro organizovanu stra-
=ﬂn_a: wﬂ.:_g..E.s i Eqﬁsﬁn: s .HEHE: n—-.ﬁw:.gs _ im strankama _::.:r::
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Finally, the protectionists seek to safeguard the link between an ethnic
group in the periphery, of which they are the defendants, and the centre.
They do not propagate a form of separatism. Generally, they aspire to a hege-
monic position within their region and have transformed into catch-all
parties. Protectionist parties position themselves around the ideological
centre to achieve that aim. We do not find a clear example of a ‘protection-
ist’ party within our group of case studies. However, in Western Europe the
South Tyrolean People’s Party (SVP or Stidtiroler Volkspartei) is its best exam-
ple. The SVP defends the rights of the German-speakers who live in the
Italian province of Bolzano-South Tyrol (itself a part of Trentino-Alto Aldige,
one of five Italian regions with a special status).

Table 5.2 summarizes the results for the most important ethno-regionalist
parties (i.e. those parties which have assembled close to or more than
5 per cent of the regional vote) in the regions in which they campaign. In
order to make the table comparable with Table 5.1 I list the electoral strength
for these parties in the most recent general elections. We should note that,
particularly in Spain, ethno-regionalist parties perform much better in

Table 5.2 Ethno-regionalist parties and their electoral performance in the most recent
general (and regional) elections

United Kingdom
Spain (2004) Belgium (2003)* (2005)
Canary Islands Flanders Scotland
Coaliciéon Canaria ~ 23.5(30.8) NVA 4.9(-**) SNP  17.7(20.9)
Catalonia Vlaams Blok*** 18.1(24.1) Wales
CiU 20.8(37.6) Plaid  12.6(20.5)
ERC 16.0(16.4) Cymru
Galicia
BNG 23.5(22.4)
Navarra
Nafarroa Bai 20.8(41.3****)
Basque Country
PNV 33.7(42.7*****)

Eusko Alkartsuna 6.5

Note: Performance in most recent regional elections prior to June 2005 listed in between brackets.
*In Belgium, the FDF formed an electoral alliance with the French-speaking Liberals.

**NVA in electoral alliance with Flemish Christian Democrats in Flemish 2004 regional elections.
***Strictly speaking, the classification of the Vlaams Blok as an ethno-regionalist party is debatable.
****NB On a joint list with PP in regional elections of 2003; campaigned as UPN.

*****PNV-EA on a joint list in regional elections in 2001. Regional election data 2001: Basque
Country and Galicia; 2003: Canary Islands, Catalonia, Navarra, Scotland and Wales; 2004: Flanders.
Source: as for Table 5.1 for general election results; most recent Spanish regional election data
provided by Liselotte Libbrecht; for Belgium: Ministry of the Interior; for the UK: BBC-Website
(consulted on 8 May 2005).
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why at present the attachment to the Belgian state is stronger in Wallonia
than in Flanders (De Winter 2002).

The discussion above made clear that theories of ‘economic nationalism’
cannot adequately explain why ethno-regionalist parties flourish better in
some regions than in others. Therefore, it is said that ethno-regionalist
parties owe their success more to the presence of a particular regional culture
than to whether or not they are located in a region which is socio-economically
and/or politically marginalized. A particular regional culture requires a feel-
ing of ‘regional belonging’ that is often linked with specific ‘socio-cultural’
identity markers, such as a minority language or a distinct legal or church
system (De Winter 1998: 214-35; Moreno 2001). In an era in which parties
can no longer be assured of fixed support, voters may flock to ethno-
regionalist parties or to new political movements, such as the Greens or
extreme-right-wing parties. As argued above, new political movements can
combine their ideological agenda with a demand for separatism. The Vlaams
Belang in Belgium or the Catalan Greens, which is filed as a separate party
from the Spanish Greens, exemplify this.

In his comparative study of ethno-regionalist parties Lieven De Winter
raised a number of additional factors which may have contributed to the
rapid rise or demise of parties. Some of these factors may be endogenous
to the party’s organization, profile and strategy; others are exogenous to it
(De Winter 1998: 214-35).

For instance, among the endogenous factors, De Winter pointed at the rele-
vance of skilful party leadership, centralized party organizational structures
and strong linkages with civil society. Party leaders are important because,
particularly during the formative years of the party, they represent the exter-
nal face of the party. Skilful leadership can also help to bridge often widely
diverging views on other issues, such as socio-economic policy making or
ethical disputes. The best-known example of strong leadership is Jordi Pujol.
Pujol served as party leader of the CDC (Convergéncia Democratica de
Catalunya), the predecessor of the CiU of which he also became the leader.
Pujol headed all the Catalan governments between 1980 and 2003. His deci-
sion to retire from politics caused a leadership vacuum and contributed to the
party’s bad showing in the 2003 regional elections. Charismatic leadership has
also contributed to the early successes of the Flemish People’s Union, Plaid
Cymru and the SNP. Relatively strong levels of organizational centralization
may help to push through policy decisions where leadership alone cannot do
the trick. Finally, the Catalan ethno-regionalist parties have a relatively broad
social movement (spanning cultural and civic associations) to lean on. This
provided them with a firm basis of support which the ethno-regionalist parties
elsewhere are missing (De Winter 1998: 232; Keating 2001a on Catalonia and
Scotland; Keating, Loughlin and Deschouwer 2003 on Belgium).

The success of ethno-regionalist parties is also determined by a number of
factors exogenous to the party. A first factor relates to the presence of certain
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However, in other respects, the court’s jurisprudence has not always supported
the federal point of view. Some landmark rulings illustrate this.

In the Concordat Case (1957) the court ruled that the regions could not be
bound by an agreement between the Pope and (Nazi) Germany (the federal
state) on religious education. This would jeopardize the constitutionally
guaranteed autonomy of the regions in primary and secondary education
(Sawer 1969: 83). Using the Concordat as a means to intrude into an area of
regional competence would violate the principle of ‘federal good faith’
(Bundestreue). Likewise, in the Television Case (1961) the court held that a fed-
eral government’s power to regulate the technical aspects of broadcasting
does not empower it to run its own broadcasting services (Sawer 1969: 84).
In this sense, the court safeguarded the role of the regions in education and
in organizing the public media.

In more recent years the GCC has played a prominent role in oversee-
ing the ‘political neutrality’ of fiscal equalization measures. The modalities
of these measures are specified in the constitution and in federal legislation.
The GCC has regularly condemned the federal government for distributing
regional resources on a political instead of an equitable basis. For instance, in
1987, the CDU-FDP federal government worked out a scheme that would
have increased structural aid to attract private investments in most of the
CDU-controlled regions. This scheme left Baden-Wiirttemberg and a major-
ity of the SPD regions in the cold. In the same year, the federal government
allocated its oil extraction revenues to all the CDU but only to two SPD
governed regions (Renzsch 1989: 343-5). The GCC forced the federal gov-
ernment into reconsidering both measures. In 1998, the Constitutional
Court forced the federal and regional governments into a more profound
renegotiation of the entire fiscal equalization scheme by 2004 (Ziblatt 2002).
This time, party-political acrimony did not underpin the complaint. Rather,
fiscally strong regions (Bavaria, Baden-Wiirttemberg and North-Rhine
Westphalia) felt punished by the excessive and arbitrary nature of the
equalization arrangements (see Chapter 4).

The Spanish Constitutional Court (SCC) has played a very important role
in carving out central and regional legislative competencies. The court’s
prominence results from the difficulty of amending the Spanish constitution
and from the overall ambiguity in which the distribution of central-regional
competencies is spelled out. The court’s jurisprudence can affect central-
regional issues in three regards. First, it decides on appeals against statutes of
autonomy, organic laws, ordinary laws of national and regional legislatures
and international treaties. Second, it decides on appeals for the protection
of citizens’ rights and freedoms. These include the thorny issue of regional
languages. Finally, it decides on appeals with regard to the catalogues of
central and regional competencies (Agranoff and Gallarin 1997: 8).

Between 1981 and 1991, the central government appealed against nearly
10 per cent of all regional bills. In the same period, regional governments
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appealed against more than 20 per cent of all central bills (Heywood 1995:
147; Stone Sweet 2000). This underlines the acrimonious character of inter-
governmental relations. Many complaints are framed in an ongoing power
struggle between the central and regional governments. Therefore, they take
the form of ‘abstract review questions’. Apart from the Prime Minister,
Parliamentary President, or 50 members of the central lower house or second
chamber, abstract review procedures can be triggered off by the regional
executives as well.

Of 143 abstract review cases that passed the court between 1981 and 1990,
42 per cent were introduced by regions against central legislation; 31 per
cent originated with the central government, usually against legislation
passed by the regions (Stone Sweet 2000: 65). Between 1981 and 1982 the
national government even challenged half of the laws that were passed by
the Catalan or Basque regional parliaments. Thereafter the share of regional
laws that was challenged by the central government declined to approxi-
mately 10 per cent. From the mid-1980s onwards, the regional governments
increasingly challenged central laws. Catalonia and the Basque Country
introduced two-thirds of the complaints. That share declined in the 1990s
when some of the ethno-regionalist parties provided left- and right-wing
central minority governments with the hoped-for legislative majorities. In
return, the central government agreed to regional policy concessions (see
Chapter 6).

Despite the centre’s monopoly in nominating the members of the
Constitutional Court, the SCC has often ruled in favour of the regions. For
instance, influenced by the failed military coup in 1981, the Conservative
UCD government sought to scale back and harmonize the process of devo-
lution. To that purpose it enacted with the support of the Social Democrats
(PSOE), LOAPA (Ley Orgdnica de Armonizacion del Proceso Autondmico).
This bill prescribed central government approval for legislative acts that were
adopted by the regional assemblies and reduced some of the powers already
granted to the (historic) regions (Agranoff and Ramos Gallarin 1997: 12).
The SCC’s decision to strike down more than a third of this important law
may be considered its most important ruling to date. The court’s judgement
clearly demonstrates that constitutional courts can and sometimes do act
against the dominant central opinion. Although the ethno-regionalist par-
ties fiercely opposed LOAPA, the bill had the full support of the two most
important state-wide parties at the time. In its verdict, the court emphasized
that ‘autonomy’ should mean that regions are entitled to make final deci-
sions in certain competence areas.

In different rulings the SCC acknowledged the need of a coordinating
central role in some policy areas that were first understood as being exclu-
sively regional. Concrete examples are education, tourism, health care and
economic development (Agranoff and Ramos Gallarin 1997: 13). In general,
the SCC has sought to find a balance between two conflicting principles of
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nastanjene u ukupno 16 nemackih zemalja. Primere federacija sa velikom razli-
kom u velicini teritorije i broju stanovnika federalnih jedinica bile su i Sovjetski
Savez i SR Jugoslavija. m_mmoam_ﬁm& broj¢anoj nadmoci svog stanovnitva, po-
menute federalne jedinice u tim federacijama igraju kljuénu ulogu u federalnim
odnosima i imaju u praksi dominantan poloZaj u federalnom sistemu. 5 druge
strane, opravdane strepnje najslabijih federalnih jedinica od majorizacije, poput
malog Ostrva Princa Edvarda u Kanadi ili Bremena u Nemackoj, treba da se
tumace u smislu relativne nemodi i opasnosti od, kako je navodio Ivo Duhadek
{Ivo Duchacek), .nezadovoljstva i otpora federalnom naéinu Zivota® 135!

Drugi vid fakticke asimetrije u tesnoj je vezi sa prvim i odnosi se na pred-
stavljenost federalnih jedinica u centralnim federalnim organima, pre svega
u federalnom parlamentu. Zahvaljujuéi brojnosti stanovnistva, pojedine fe-
deralne jedinice imaju veliki broj predstavnika u donjem domu federalnog
parlamenta, u kojem su svi gradani federacije predstavljeni kao jedinstveno
biracko telo. Tako, na primer, ve¢ pomenute provincije Ontario i Kvebek ima-
ju natpolovi¢nu vecinu u kanadskom Domu komuna (House of Commons).
Njihovi predstavnici, teoretski, imaju moguénost da samostalno biraju i ra-
zrefavaju vladu, imajudi u vidu da se u parlamentarnom sistemu vlasti ope-
rativna egzekutiva bira i razrefava i op3tepredstavni¢kom domu federalnog
parlamenta.!¥2 To u praksi ipak ne znadi mnogo jer pripadnost politickim
partijama u modernim drfavama ima mnogo vedi znadaj od pripadnosti &la-
nova parlamenta federalnim jedinicama.

Tredi oblik fakti¢ke asimetrije posledica je primenjenog modela partij-
skog sistema u federacijama, u slu¢aju kada nacionalne i regionalne stranke
imaju vainu ulogu na federalnom nivou. BurdZis navodi da je ,uloga regi-
onalnih stranaka koje izraZavaju teritorijalne raznolikosti neodvojivi deo
asimetriénog partijskog sistema®!** Kao primere, najbolje je navesti ulogu
bavarske Hridtansko-socijalne unije (Christlich-Soziale Union - CSU) u Ne-
madkoj!?* ili Kvebetke partije (Parti Québécois — PQ) u Kanadi. Regionalne

1351 Ivo Duchacek, Comparative Federalism: The Territorial Dimension of Politics, Mew York
1970, 282.

1352 O tome je bilo redi u petoj raspravi.

1353 M. Burgess, 220,

1354 Bavarska Hridéansko-socijalna unija predstavlja primer jof jednog tipa regionalne stran-
ke koja, lako nije etnoregionalistitka (o demu je bilo redi u éetvrtoj raspravi), vodi borbu
za odredene regionalne interese. Ona je na federalnom nivou stupila u trajni savez sa
Hridéanskom demokratskom unijom (Christlich Demokratische Union — CDU), &ime je
donekle ublaZila svoj regionalni karakter. Hri ko-socijalna unija ufiva veliku podri-
ku u matiZnoj Bavarskoj, a glasovi koje osvoji ta regionalna stranka Zine oko Zetvrtine
glasova koje osvoji koalicija na federalnom nivou. Medutim, Hridéansko-socijalna unija
ne istide kandidate izvan Bavarske na saveznim (ili regionalnim) izborima, bad kao ito
ni Hrittanska demokratska unifa to ne &ini u Bavarskoj. Shodno tome, Hriféansko-so-
cijalna unija relativno slobodno vodi borbu za interese Bavarske. Ta partija je bila na
celu bavarskih vlada koje su se zalagale za kompetitivii model federalizma, traZedi vedu
fiskalnu autonomiju i prenosenje dodatnih zakonodavnih oviadéenja na zemlje. Ona je,
pored toga, zauzela znaajno konzervativniji stav o brojnim etickim i verskim pitanjima
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their Flemish, respectively French-speaking, identity is an important, but
not necessarily their most relevant, identity-marker. Regional autonomy
issues may dominate their political agenda from time to time, particularly in
the wake-up of federal or regional elections or in the coalition-building
process that ensues from them. Yet none of these parties owes its existence
to the issue of regionalism.

The group of non-state-wide parties is in itself diverse and in some respects
their classification cross-cuts that of the ethno-regionalist parties. A good
case in point is the Flemish extreme-right wing ‘Flemish Block’ (Vlaams Blok,
recently renamed Vlaams Belang or ‘Flemish Interest’). The Vlaams Belang
combines the profile of an extreme-right-wing, anti-immigrant and ethically
conservative party with that of a party which seeks Flemish independence.
In Switzerland, the Lega dei Ticinesi provides a similar mix or right-wing
populist ideology with a quest for strengthening the Italian-speaking minor-
ity within the Swiss federation, particularly those who live in the canton of
Ticine. To that purpose it campaigns for the formal recognition of the
Ticenese dialect, seeks to reduce the linguistic rights of the German-speakers
who live in that region and demands more fiscal returns from the centre, as
the party perceives the current taxation system as favourable to the German-
speaking cantons (Mazzoleni 1999).2 In general, party scholars have sepa-
rated these extreme-right-wing or populist parties from the group of
ethno-regionalist parties, despite the fact that some of their voters may vote
for them because of their regionalist agenda.

The Bavarian Christian-Social Union (Christlich-Soziale Union) exempli-
fies yet another type of non-state-wide party which, although not ethno-
regionalist, seeks to strengthen some regional interests. Federally, it formed
a de facto permanent alliance with the state-wide Christian Democrats (CDU
or Christlich Demokratische Union). Both parties form one parliamentary
party group in Berlin and they unite on a common Chancellor-candidate.
The CSU is a major regional player. Helped by the pre-selection of a CSU
candidate for the Chancellorship, it attracted 58.6 per cent of the Bavarian
vote in the 2002 federal elections. The CSU electorate represents 9 per cent
of the total German electorate and almost a quarter of the aggregate
Christian Democratic vote. The CSU does not put up candidates outside
Bavaria in federal (or regional) elections, and nor does the CDU within
Bavaria. Consequently, the CSU has been relatively free to voice Bavarian
interests. Given the region’s socio-economically stronger position, CSU-led
Bavarian governments have propagated a more competitive type of
federalism. They have requested more regional fiscal autonomy and the
devolution of additional legislative powers to the regions. The party also has
taken a more conservative stance on a number of ethical or religious issues
(abortion, crucifixes in classrooms, gay partnerships, immigration) than the
federal CDU, reflecting the more traditionally agrarian and Catholic
background of its electorate.
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partije koje imaju veliki uticaj na federalnom nivou izazivaju neretko znadaj-
nu fakti¢ku asimetriju u federaciji jer otvoreno zastupaju interese svojih fede-
ralnih jedinica. Posebno je interesantan slucaj Belgije, u kojoj su sve partije
regionalne i ne postoje tzv. integrativne partije na federalnom nivou, posto u
toj zemlji funkcionidu paralelno dva partijska sistema jer je to jedini nadin da
se oluva kakva-takva ravnoteZa u politickom Zivotu te federacije.!35
Konaéno, poslednji oblik fakticke asimetrije u federacijama posledica je ra-
#licite ekonomske snage federalnih jedinica. ,Imajuci u vidu ogromne razlike u
broju stanovnika, konstitutivne jedinice, ipso facto, variraju u svojim poreskim
kapacitetima i finansijskim resursima uopte.”'*5% Nema sumnje da bogate fe-
deralne jedinice, poput Kalifornije u SAD, Bavarske u Nemackoj ili Ontarija u
Kanadi, imaju moguénost da za sebe obezbede veliki politicki uticaj i autono-
miju u slucajevima kada smatraju da im je to u interesu. Ipak, obrnuta pret-
postavka, da ekonomska zavisnost od uplata federalnih transfera dovodi ne-
minovno do permanenine ponizne politicke saglasnosti siromadnih federalnih
jedinica, ne stoji i predstavljala bi preterano upro$éavanje federalnih odnosa.
Finansijska podredenost ne mora da znadi da su ekonomski slabije federalne
jedinice u federaciji potpuno lidene politicke modi. Ekonomski slabije jedinice
razliito reaguju zavisno od politicke situacije, pa njihove odnose sa federalnim
centrom treba u svakom konkretnom slu¢aju analizirati sa posebnom paZnjom.
Osim cetiri pomenuta oblika asimetrije, faktickom asimetrijom se uslov-
no moZe smatrati i poloiaj juznoafricke provincije Zapadni Kejp, koja je je-
dina od deset federalnih jedinica donela svoj ustay, iako i ostale na osnovu
federalnog ustava imaju to pravo. Ta asimetrija je fakticka iz razloga $to pre-
ma federalnom ustavu sve provincije imaju jednaka prava, ali ih u praksi ra-
zli¢ito iskori$¢avaju. Takva situacija je delimi¢no posledica obavezne norma-
tivne kontrole provincijskih ustava pre njihovog stupanja na snagu. Ustavom
Juinoafri¢ke Republike predvidena je kontrola ustavnosti ustava provincija
kao obavezna faza u njihovom usvajanju (£l 144). Nadleznost juznoafrickog
Ustavnog suda da daje potvede (certification) na ustave federalnih jedinica u
praksi se pokazala kao veoma korisna, Ustavni sud JuZnoafricke Republike
je do sada u dva navrata imao priliku da odlu¢uje o ustavnosti provincijskih
ustava. U sluéaju provincije Kvazulu-Natal, Ustavni sud je jod 1996, godine
odbio da da potvrdu na ustav te federalne jedinice, zbog njegove neusklade-
nosti sa federalnim ustavom i ustavnim principima od 1993. godine.!**” Ta
provincija do danas nije donela sopstveni ustav.!**® § druge strane, odlutuju-
(abortus, istopolni brakovi, imigracija) u ednosu na federalnu Hrid¢ansku demokratsku
uniju, odratavajuéi tradicionalno agramnu i katolitku pozadinu svog biratkog tela.
1355 O uticaju regionalnih stranaka na federalno uredenje bilo je redi u detvrtoj raspravi.
1356 M. Burgess, 218,
1357 Odluka: Certification of the KwaZulu-Natal Constitution (CCT15/96) [1996] ZACC 17;
1996 (11) BCLR 1419; 1996 (4) 5A 1098 (6 September 1996).
1358 Mo, zanimljivo je da je provincija Kvazulu-Natal ranije imala Ustavni sud Cije su

nadleinosti i funkcionisanje bili uredeni rezolucijom njenog provincijskog parlamenta
(Resolution of the Legislative Assembly). Opiirnije o tome: A. Mavdid, 131-132
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rativnom, porice ili bar sumnja u njen federativni karakter, odnosno da joj se
priznaje slaba primjena federalizma">

Zbog te nesaglasnosti medu poslenicima ustavnopravne nauke o tome
koliko ima federalnih drZava u svetu, osnovni problem u pisanju studije koja
tefi ka tome da bude sveobuhvatna jeste pravilan izbor zemalja koje ée biti
uzete u obzir prilikom analize i koliko ¢e painje biti posvedeno svakoj od
odabranih zemalja jer nemaju sve federalne driave podjednak znaéaj i uticaj
na razvoj federalnog driavnog uredenja. Postoji nekoliko definicija federal-
ne driave koje mogu predstavljati dobre smernice u obavljanju tog zadatka.
Preston King (Preston King) definisao je federalnu driavu kao Jjinstitucional-
ni aranZman koji ima oblik suverene driave i razlikuje se od drugih drzava
iskljuéivo éinjenicom da njena centralna vlada ukljuéuje regionalne jedini
u proces donosenja odluka na nekoj ustavno utemeljenoj osnovi[8 Poznati
ruski ustavni pravnici, Jekaterina Kozlova (Ekaterina Kozlova) i Oleg Kutafin
(Oleg ,ﬁﬁabi. definisali su federalnu driavu kao »Spajanje dve ili nekoliko
drzava u jednu novu driavu” - $to znaéi da federacija predstavlja ,sloZenu
drZavu, u &iji sastav ulaze druge dr#ave”?? Jedan od nesporno najuticajnijih
teoreti¢ara federalizma i federacije Kenet Ver (Kenneth Wheare) smatrao je
da su federalne driave one koje primenjuju fédeéralne nagelo™ (federal prin:
ciple), koje je definisao kao metod podele nadleZnosti gde su i opéta i regio-
nalne vlade, svaka unutar svoje sfere, uskladene i nezavisne"2® Konacno, pre-
ma refima Vilijama Rikera, ,esencijalne institucije federalizma su, naravno,
vlast federacije i vlasti federalnih jedinica, pri éemu obe vrste vlasti upravljaju
nad istom teritorijom i stanovnistvom i svaka ima ovlad¢enje da nezavisno
druge donosi neke odluke”*® Ta etiri kriterijuma - suverenost federalne dr-
#ave (King), sloZeni sastav federalne drfave (Kozlova i Kutafin), primena fe-
deralnog nacela (Vots) i sistem dvostruke vlasti nad istom teritorijom i istim
stanovnidtvom (Riker) - uglavnom su opredelila izbor i klasifikaciju federal-
nih drfava u ovoj studiji.

Posle dugotrajnog razmatranja brojnih stavova i uzimanja u obzir svih
navedenih kriterijuma, izvrien je konacan izbor federalnih drZava za razma-
tranje, a medu njima je napravljena izvesna klasifikacija, pa je nekima od njih
posvecena veda, a nekima manja paZnja. Centralno mesto u analizi zauzimaju
driave o Cijem federalnom karakteru ne postoji nikakav spor i koje su imale
najveéi uticaj na razvoj federalnog uredenja i na njegovo &irenje u svetu. To
su tri arhetipske federacije - Sjedinjene Americke DrZave, Svajcarska i Nemac-
ka - koje su, svaka na svoj nadin, predstavljale uzorne modele za gotovo sve
kasnije formirane federalne drzave. U odnosu na te tri federacije .mere" se i
procenjuju sve ostale. Osim toga, veliki znagaj u svetu federalizma imaju tri

25 | Stefanovié (1965), 521.

24 Preston King, Federalism and Federation, Beckenham 1982, 77,

27  Ekaterina I. Kozlova, Oleg E. Kutafin, Kenstifucionnioe pravo Rossil, Moskva 2017, 126,
1%  Kenneth C. Wheare, Federal Government, 4* ed., Oxford 1963, 10

29 Wl H. Riker (1987), 9.
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the idea of a federal (united) Europe, as can be found in the writings of Altiero
Spinelli,*® and finally the decolonialisation movements and the introduction of
federal systems in all parts of the world.*

One of the major inputs in the academic debate about the origin, practical
application, and development of federal states was written by Kenneth Wheare in
1946 in his book Federal Government.’” Wheare defined a federal government as
follow:

Federal Government exists [...] when the powers of government for a
community are divided substantially according to the principle that there is
a single independent authority for the whole area in respect of some matters
and that there are some regional authorities being co-ordinate with and not
subordinate to the others within its own prescribed sphere.*®

The basis of federal government is, in Wheare’s terminology, the federal principle
defined as ‘the method of dividing powers so that the general and the regional
governments are each, within a sphere, co-ordinate and independent.”®® Kenneth
Wheare’s work on federalism can be described as a major theory on federalism.
His distinction between federal principle and federal government demonstrates for
the first time the methodological distinction between the normative ideology of
federalism and its practical application in a federation. Furthermore, his in-depth
analysis of the development of federations and about actors’ behaviour greatly
influenced the work of contemporary authors on federalism.* Although Wheare
does not directly mention the connection of federalism as a political ideology and
the principle of democracy, there can be no doubt that his definition of federalism
is based on the precondition of a democratic form of government.

One author who does not make this important connection between democracy
and federalism is William Riker. It is worth mentioning Riker here, as his theory
will be the basis of the discussion of the Dayton Peace Agreement, what Riker

35 Most notably his manifesto about a federal Europe, which would be the basis
of peace and prosperity on the continent: Spinelli, Altiero and Rossi, Ernesto: ‘The 1944
Ventotene Manifesto Towards a Free and United Europe’ in: Karmis, Dimitros and Norman,
Wayne (eds): Theories of Federalism. A Reader, Palgrave Macmillan: London 2006, pp.
199-202.

36 For example: India became independent 1947, Nigeria became independent in
1960. Both states adopted federal systems, although with different success.

37 Here used: Wheare, Kenneth: Federal Government, 4th edition, Oxford University
Press: Oxford, 1964.

38 Ibid. p. 12.

39 Ibid. p. 10.

40 Indeed, Ronald Watts, one of the most important political scientists in the field
of comparative federalism today, was a PhD student of Wheare in Oxford. In addition, the
works of authors such as Preston King, Michael Burgess, John Pinder and John Kincaid are
heavily influenced by Kenneth Wheare’s definition.



12 Multinational Federalism in Bosnia and Herzegovina

would call the “federal bargaining” for the Bosnian federation. Riker was the first
to apply rational choice and bargaining theory to federalism. As Mikail Fillipov
summarises:

Riker’s federal theory is based on the assumption that federalism is an outcome
of institutional bargaining among politicians. Dependent on the positions
that they occupy in the political process, politicians are divided over the core
provisions of the federal constitution, most importantly, over degree of the state
centralization. The crucial problem that the theory must solve is that institutional
bargaining among rational politicians leads to instability of any “balanced”
institutional solution, and, as a result, either the federal government or the
constituent governments will dominate.*!

Riker’s bargaining theory has two important disadvantages, which will also be
discussed later in the Bosnian case. First, he claims that he has developed a general
theory of the origins of federations. The federal bargaining, however, has seen
major differences to Riker’s theory in countries like Belgium, Bosnia and Iraq.
Second, Riker’s use of empirical political science methodology does not allow
him to distinguish between federalism as a normative political ideology and a
federation as an empirical reality of federalism in a state. This leads to Riker’s
assumption, that all states who claim to be federal can be studied with the same
tools. Indeed, Riker does not distinguish between federalism in the United States
and in the Soviet Union.*

The definitions of federalism, federation and federal political systems used
in this study are based on the works of three authors of federal theory. Firstly,
the distinction between federalism and federation will be used, which was first
introduced by Preston King in his work Federalism and Federation in 1982.% King
argues that federalism can be defined as ‘taken philosophically or ideologically
rather than institutionally, most frequently appeals for a marked degree of regional
independence and autonomy.’* In his analysis, federalism describes an ideology,
namely the idea of regional autonomy within one state. It is the application of
the principle of shared sovereignty. He continues by defining a federation as fan
institutional arrangement, taking the form of a sovereign state, and distinguished
from other states solely by the fact that its central government incorporates regional
units into the decision procedure on some constitutionally entrenched basis.” By
distinguishing both terms, King did not ignore the connection of both, ideology
and practical application and he argues:

41 Filippov, Mikhail: ‘Riker and Federalism’ in: Constitutional Political Economy,
Vol. 16, 2005, pp. 93—111, here quoted p. 95.

42 Riker, William.: Federalism: Origins, Operation, Significance, 1968, pp. 38-9.

43 King, Preston: Federalism and Federation, Croom Helm: Beckenham 1982.

44 Ibid. p. 74.

45 1Ibid. p. 77.
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federalne jedinice i uspostavlja sloZeno driavno uredenje. Stoga je jasno da
federacije mogn nastati na dva nadina - ,odozdo" i ,odozga" - to jest ujedi-
njavanjemn nezavisnih entiteta ili reorganizacijom unitarne drave. Prvi metod
nastanka federacija obi¢no se naziva ,,agregacijom” (association, aggregation),
a drugi ,devolucijom” (dissociation, develution). Tvorac termina ,agregacija”
i ndevolucija® je Ronald Vots, koji ih je upotrebio pre vife od pola veka, i i
termini su dugo bili gotovo jednodudno prihvaceni od teoreti¢ara 27> Niko-
las Eroni (Nicholas Aroney) navodi da su federacije nastale agregacijom one
¢iji je ratio nastanka, makar u najvecoj meri, bio taj da su ,.ranije nezavisne
politicke zajednice integrisane u federalni sistem” (SAD, Svajcarska, Kanada,
Nemadka, Australija, Indija®"%), dok su federacije nastale devolucijom ,.one u
kojima je ranije unitarna drfava razvila vlast u nekolicini regiona unutar te
drzave” (Spanija, Belgija, JuZnoafri¢ka Republika).?”” Driave &lanice federaci-
ja nastalih agregacijom bile su ili nezavisne drzave ili kolonije sa visokim ste-
penom autonomije u okviru Britanske imperije. U federacijama koje su na-
stale agregacijom .federalni veliki prasak (federal big bang) pretvara izvornu
suverenost drzava ¢lanica u autonomiju, zbog primata federalnog ustava®278
Kad je re¢ o federacijama nastalim metodom devolucije, .na ovaj nadin su
obrazovane latinoamericke federacije, zatim Austrija i u osnovi (sa izvesnim
specifi¢nostima u prelaznom periodu) i tri federacije u zemljama koje su se
donedavno nazivale socijalistickim - $55R-u, Cehoslovackoj i Jugoslaviji®.2”™®

U novijoj teoriji su unekoliko precizirani nafini nastanka federacija, pa
umesto klasiéna dva metoda nastanka neretko navodi tri.25 Alffed Stépan
(Alfred Stepan) medu prvima je razradio koncepte ,okupljajuéeg” (coming to-
gether) i Jodriavajuéeg” (holding together) federalizma. Prvi koncept je opisao
kao slobodno udruZivanje biviih nezavisnih driava (SAD, Nemacka i Svaj-
carska), a drugi kao federalizaciju bivie unitarne driave (Belgija, Spanija).*!
Prvi oblik je u suitini agregacija, a drugi devolucija. Osim toga, on je uveo i
trecu kategoriju ,sastavljajuceg federalizma® (putting together), koji se odnosi
na nedemokratske federacije, stvorene silom i neretko pod stranim uticajem
(poput Bosne i Hercegovine). Uvodenje u podelu te trede grupe mﬂn_m._.un;m
posledica je sve ¢eceg formiranja federalnih drzava pod pritiskom medu-

275 Ronald Watts, New Federations = Experiments in the Commonwealth, Oxford 1966, 115.

276 Heorganiz m i spajanjem 552 driavice na indijskom potkontinentu u znatno manji
broj federalnih jedinica 1949, godine formirane su dve federacije - Indija i Pakistan.

277 Nicholas Aroney, .Formation, Representation and Amendment in Federal Constituti-
ons”, The American Juornal of Comparative Law, 54/2006, 277, 282,

278 F Palermo, K. Kassler, 40,

279 M. Jovidic (1992), 36-37.

280 Tako, recimo, Palermo i Kesler ne svode nadine nastanka samo na agregaciju i devoluciju
vec navode tri moguénosti da federacija nastane: sjedinjavanje (coming-fogether), od
vanje {holding-together) 1 sastavljanje silom (putting- or forced-together federations), (E
Palermo, K. Kossler, 40).

281 Alfred Stepan, .Federalism and Democracy: Beyond the US. Model", fournal of De-
maocracy 10, 4/1999, 19-34.

42 Multinational Federalism in Bosnia and Herzegovina

In a well known essay in the Journal of Democracy, Alfred Stepan introduced
a concept important to the origins of federalism. He claimed that the Rikerian
model of “federal bargaining” cannot explain the origin of several federations
and introduced the concepts of “coming-together federalism” and ‘“holding
together federalism”. The former he described as the free association of formerly
independent states (USA, Germany, and Switzerland) and the latter as the
federalisation of a former unitary state (Belgium, Spain).”® Furthermore, in his
description of the relationship of democracy and federalism in multinational
states, Stepan highlights the importance of the overrepresentation of minorities
at the central level, the influence of the national groups in the upper chamber and
the autonomy for the nations in their constituent unit.>! Although he refers to the
debate of Liberal Nationalism and bases his arguments on the same values of
equality between all national groups and the value of diversity itself, he points out
that, in every multinational federation, there exists a conflict between individual
rights, mostly protected by central institutions, e.g, a bill of rights, and group
rights, protected by the constituent parts (for example, special language rights and
bank holidays). This conflict is the reason why Liberal Nationalism, according to
Stepan, cannot give an answer to the question of multinational federalism.*? Finally,
Stepan makes a clear argument for the importance of federalism in multinational
states: if multinational states want to establish a functioning democracy, they will
have to take federal solutions into account.*

The same argument is presented by Nancy Bermeo. Basing her analysis on
statistical data of the Minorities at Risk project, she comes to the conclusion that
federalism has contributed to a peaceful conflict-management in ethnically and
nationally divided countries.®* She presents federalism as a viable solution to
societies that face ethnic conflicts and claims against critics that ‘it is historically
inaccurate to argue that it [federalism S.K.] brings on m%snmaozn._im\ For her, the
core of a functional federation in divided societies is the voluntary character of
the federation; in fact a stable multinational democratic federation can only work
if it is voluntary. If political leaders are to adopt federalism voluntarily, they will
have to know which institutional variations suit their countries best.’*® She argues

50 Stepan, Alfred: ‘Federalism and Democracy: Beyond the U.S. Model’ in: Journal
of Democracy, Vol. 10, No. 4, 1999, pp. 19-34. He also introduces the concept of “putting
together federalism” which refers to the forceful and non-democratic nature of a federation
and he names the Soviet Union as an example.

51 Ibid. p. 24.

52 Ibid. pp. 30-2.

53 Ibid. p. 24.

54 Bermeo, Nancy: ‘The Import of Institutions’ in: Journal of Democracy, Vol. 13,
No. 2, April 2002, pp. 96-110, here p. 99. Bermeo also introduces the category of “forced
together federalism” which refers to the forced creation of a federal system by outsiders.
This system lacks the core element of a “voluntary union.”

55 TIbid. p. 107.
56 Ibid. p. 108.
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Theories of Multinational Federalism 37

Federalism in Multinational States

Both Liberal Nationalism and consociational democracy offer forms of
accommodating diversity within the settings of a liberal democratic state. Both
theories highlight the importance of autonomy for different nations within one
state in questions of identity, culture and language. Both theories demonstrate that
the application of federalism would be a useful tool to guarantee autonomy while,
at the same time, promoting participation in central institutions. Will Kymlicka,
as a representative of the Liberal Nationalist school, argues: ‘[w]here national
minorities form clear majorities in their historic homelands, and particularly
where they have some prior history of self-government, it is not clear that there
is any realistic alternative to TA [Territorial Autonomy S. K.] or multination
federalism.’®

From Liberal Nationalism to Multinational Federalism

Multinational federalism refers to the intention ‘to accommodate the desire of
national minorities for self-government, principally by creating a province (or
provinces) in which one or more minority groups can constitute a clear majority
of the citizens and in which they can exercise a number of sovereign powers.”>
Thus, we see the direct link between the Liberal Nationalist claim of minority
self-determination and multinational federalism. Furthermore, Kymlicka has
demonstrated the connection between Liberal Nationalism and multinational
federalism and argues that ‘over the past thirty years, Western democracies have
developed a number of interesting, and [...] effective models for accommodating
ethnocultural diversity. One of these models involves the use of federal [...]
forms of territorial autonomy to enable self-government for national minorities
and indigenous peoples.” Multinational federalism, Kymlicka argues, promotes
the liberal values of peace and individual security, democracy, individual rights,
economic prosperity and inter-group equality in the multinational polity.>> Even
more importantly, [d]emocratic federalism has domesticated and pacified
nationalism, whilst respecting individual rights and freedom.’®

Whilst generally positive about the potential of federalism as a tool of conflict-
management in divided societies, Kymlicka argues that the introduction of
federalism in multinational states was not the end of discussions about secession

29 Kymlicka, Will: ‘Federalism and Secession: At Home and Abroad’ in: Canadian
Journal of Law and Jurisprudence, Vol. 13, No. 2, July 2000, pp. 20724, here p. 217.

30 Norman, Wayne: Negotiating Nationalism (Nation-Building, Federalism, and
Secession in the Multinational State), Oxford University Press: New York and Oxford
2006, pp. 87-8.

31 Kymlicka, Will: ‘Federalism and Secession’, 2000, p. 207.

32 Ibid. pp. 212-13.

33 Ibid. p. 213.
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ASIl 1L { | 31 1d L A TOIE Sl [ A4 _}.:
¢ak ni savremeni zagovornici visenacionalnog federalizma, medutim, ne ne-
giraju u danasnje vreme rizik secesije u videnacionalnim federacijama.®** U
tom smislu, neki od njih, poput Kimlike, percipiraju koncept vifenacional-
nog federalizma kao paradoksalan: .dok on prufa nacionalnim manjinama
prihvatljivu alternativu za secesiju, on im takode pomaZe da udine secesiju
mnogo realnijom alternativom®>* Stoga je Zeren Kajl oprezniji, pa navodi da
je .vaino istadi da federalizam ne pruZa odgovor na sva relevantna pitanja u
visenacionalnim drZavama, niti njegova primena smanjuje zahteve za dodat-
nom autonomijom i secesijom”>4>

U prethodnoj raspravi je vec reeno da i nacin nastanka u odredenoj meri
utie na stabilnost i odriivost videnacionalnih federacija. Posebno sloZena si-
tuacija postoji u federalnim driavama koje su nastale devolucijom, a u kojima
svaka nacija ima ,,svoju” federalnu jedinicu.**® Nekada je vladalo shvatanje da
je takav model poZeljan i da e u sludaju da u federaciji postoji vide nacija ,,nji-
hov nacionalni identitet biti najbolje obezbeden ako se svaka od njih organizu-
je kao posebna federalna jedinica u okviru federacije”.*¥” NazZalost, iskustvo je
pokazalo da su u federacijama u kojima je svaka nacija bila samoorganizovana
u jednu federalnu jedinicu driavno jedinstvo zemlje i driavna celina esto bili
razoreni, 3to je na kraju rezultiralo njihovim nasilnim ili mirnim raspadom.
U takvim drfavama je delovanje dezintegrativnih, centrifugalnih sila narogito
jako i gotovo nezaustavljivo, pa se sam proces federalizacije esto zavriava kao
dezintegracija jer ..nacionalna” federalna jedinica predstavlja savrienu osnovu
za formiranje budude nezavisne nacionalne driave.

Imajuéi u vidu sve navedeno, Francesko Palermo i Karl Kesler smatraju
da je danas debata o vifenacionalnom federalizmu zapala u éorsokak (impas-
se), navodedi tri argumenta u prilog takvoj tvrdnji.**® Prvo, ustavni aranZma-
ni u videnacionalnim federacijama su medu sobom suviSe razligiti, pri ¢emu
vanpravni faktori, poput ekonomske situacije u zemlji i politicke kulture sta-
novnitva, imaju veoma znacajnu ulogu, pa se ne moZe prepoznati i definisati
jedan univerzalni model videnacionalne federacije. Drugo, dve grupe pisaca
- zagovornici i oponenti vifenacionalnog federalizma - fokusiraju se na razli-
tite uporednopravne primere: dok prvi veli¢aju ohrabrujuéa iskustva koja su
zabelefena u federacijama poput Kanade, Belgije, Spanije i, ponekad, Indije,
343 F Palermo, K. Kissler, 100,

344 Will Kymlicka, ,Multinational Federalism in Canada: Rethinking the Partnership’, Policy
Ciptions, March 1998, 142,

345 §. Keil, 38.

346 U teoriji je ustaljeno razlikovanje onih vifenacionalnih federacija u kojima svaka nacija ima
wsvoju” federalnu jedinicu (bive socijalistifke federacije CehoslovaZka 1 SFRJ) 1 onth u ko-
jima broj nacija ne koincidira sa brojem federalnih jedinica {Kanada, Indija, Pakistan).

347 M. Jovidié (1973), 48.

348 F Palermo, K. Kdssler, 100,
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sve ostale federacije u svetu. Drugim re¢ima, ,ako sumiramo federalizam u
Svajcarskoj federaciji, on ukljucuje sledeca obel jezik, religioznost, terito-
rijalnost (kantonalizam), socijalne klase, kontraste izmedu urbanog i rural-
nog i konzervativni :.,ﬂ,,.__ﬁcnm_:EE.,.HS Uzimajuéi u obzir sve specifiénosti
Svajcarske, jasno je da bez obzira na to da li se ona moze svrstati medu vi-
senacionalne mm,nm..mn:m (pri ¢emu argumenti protiv vifenacionalnosti delu-
ju uverljivije), ona se, usled niza specifi¢nosti, ne moZe uzeti kao merilo za
ocenu da li je federalno driavno uredenje valjano redenje za viSenacionalne
drzave. Jer ,politicki poredak i stabilnost u wf..&‘nm;rc,.. izgledaju pomalo pa-
radoksalno’, a ,3vajcarska politicka stabilnost i legitimitet su ukorenjeni u ra-
zlikama i raznovrsnosti, §to su upravo karakteristike koje su izvor problema,
podela i tenzija u Belgiji, Kanadi, Indiji i Malezij 367

Imajuci u vidu sve navedeno, moZe se reéi da, s jedne strane, Svajcarska
u odredenoj meri jeste ,preteca” visenacionalnih federacija, iako je u nauci
sporan njen vifenacionalni karakter. Razlog za to lefi u &injenici 5to je ta fe-
deracija, ipak, prva sloZena drZava koja je uspela da pomiri razliitosti njenih
jezickih, verskih i kulturnih grupa i da kasnije uspostavljenim federacijama
posluii kao ideja ,.E&:.m 5 druge strane, medutim, w;ﬁ_‘ﬁuai federalni mo-
del poseduje tako veliki broj specifiénosti da ga je nemoguée ponoviti bilo
gde u svetu. U tom smislu, Svajcarsku ne treba isticati kao argument u prilog
teze o federaciji kao dobrom okviru za vifenacionalne zajednice iz dva os-
novna razloga: prvo, njen vifenacionalni karakter je krajnje sporan, pri femu
argumenti protiv videnacionalnosti deluju uverljivije zbog veoma izraZenog
w»Svajcarskog identiteta” njenih gradana; i drugo, okolnosti pod kojima je ta
federacija nastala i opstala neponovljivi su na bilo kojoj tacki zemaljske kugle.
Zato se Svajcarska u najboliem sluéaju mo#e posmatrati kao preteéa visenaci-
onalnih federacija u jednom uskom, vrlo ograni¢enom smislu.

3. Znacaj demokratije u federacijama i dodatni izazovi u videnacionalnim
_..,mnm_.,m&uz.u. Demokratija u svakoj driavi, bez obzira na oblik vladavine, driav-
ne vlasti i drfavnog uredenja ima ogroman znacaj — ona je neizostavan element
moderne driave vladavine prava. Suitinu savremene demokratije iskazao je Le-
onardo Morlino (Leonardo Morlino) Rn_:.a ﬂm se |dobrom nnEo_nEE.uB Eomn
smatrati ona koja predstavlja stabilnu i
on?sn:._sm—cgn_g%ﬂﬁﬁnwﬂmﬁsanﬁs?.. |

Er_.aauos?_b&ogﬁiv&n_wg vladavina nﬁﬁfﬁﬁﬁc_ﬁiu.
sti koja le#i u rukama demokratski izabranih predstavnika.36?

366 Ihid, 119,

367 M. Burgess, 120.

368 Leonarde Morlino, ,What is a Good Democracy?”, Democraiization 11, 5/2004, 12,

369 Wolfgang Merkel, .Embedded and Defective Democracies”, Democratization 11, 5/2004,
36. Prema tvrdnji Pjera Manea (Pierre Manent), demokratije karakterile suverenost naro-
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Wolfgang Merkel argues an embedded democracy can be described by five
core characteristics:"

1. Democratic elections.
2. Political rights.

w.QS_na.
A
m

Horizontal accountability (separation of powers, rule of law).
Monopoly of power lying in the hands of democratic elected representatives.

This definition is closer to a substantial definition of democracy. Merkel offers a
much more inclusive definition. The core of democracy is the holding of regular
democratic (therefore, free and fair) elections, because those elections ensure that
the political authority of the representatives is legitimate, since ‘political authority
can only be called legitimate, if the people are the holder of sovereignty.”'* Anthony
Birch defines democratic elections as the core of every democracy, because only
those elections fulfil the task of an open and fair recruitment process, provide
competition and guarantee an effective control of the representatives by those who
are represented.'

Furthermore, political and civil rights must be guaranteed. Civil rights, such as
the freedom of the person or the freedom to own property, as well as fundamental
political rights, such as the freedom of speech and the freedom of information,
must be constitutionally guaranteed and interference by politicians must be
prohibited. Furthermore, the state has to protect those rights as this is the initial
reason why individuals sign the social contract.'® Additionally, citizens must have
the right to participate actively in the political sphere by having the ability to run
for office as well as controlling their representatives.

The separation of powers and horizontal accountability are especially important
for democratic systems because they prevent elected representatives from abusing
power. As Pierre Manent argues, democracies are characterised by the sovereignty
of the people and the guarantee of liberty for the people. Therefore, he speaks
of democracies as ‘a system of separations.’'’ Horizontal accountability is also
connected to the rule of law.

13 Merkel, Wolfgang: ‘Embedded and Defective Democracies’ in: Democratization,
Vol. 11, No. 5, December 2004, pp 33-58, here p. 36.

14 Vorlander Hans: Demokratie (Geschichte, Formen, Theorien), Bundeszentrale fiir
Politische Bildung: Bonn 2003, p. 111 (translation by KEIL). All other translations from
German into English, if not explicitly highlighted, by KEIL.

15 Birch, Anthony H.: The Concepts and Theories of Modern Democracy, 2nd
edition, Routledge: London and New York 1995, pp. 76-7.

16 For example, see the explanations of John Locke: Locke, John: Two Treaties of
Government, 3rd edition Cambridge University Press: Cambridge 1988, §87, §88 and §134
especially.

17 Manent, Pierre: ‘Modern Democracy as a System of Separations’ in: Journal of
Democracy, Vol. 14, No. 1, January 2003, pp. 114-25, here pp. 114-16.
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Finally, the monopoly of power must lie in the hands of the democratically
elected representatives. No other institution or group should have any influence
in governmental affairs, although this point does not exclude the development
of corporatist mechanisms within democratic systems. However, it does exclude
the influence of the military, multinational corporations and other national or
international actors on the direct legislative and executive process.

A definition of democracy needs to be compact and include a wide-range of
qualities, instead of the limitation to an electoral democracy. This analysis can
be summarised with Leonardo Morlino’s statement, that a ‘good democracy can
be said to be one that presents a stable institutional structure that realizes the
liberty and equality of citizens through the legitimate and correct functioning of
its institutions and mechanisms.’"®

Democratisation and Democracy Promotion

As it is one aim of this book to analyse the state of democracy in Bosnia and
Herzegovina, we must look at democratisation theory and the idea of democracy
promotion as both have been utilised in Bosnia since the beginning of the 1990s.
Democratisation is described by Geoffrey Pridham as ‘the whole process of
regime change from authoritarian rule to the rooting of a new liberal democracy.”"’
This transition has different forms; Pridham,? as well as Claus Offe,?' distinguish
between three forms of transition, which are inherent in a democratisation process.
They describe the establishment of democratic institutions and democratic decision-
making rules as the political transition. The development of a market economy
and the establishment of some form of a social state are, meanwhile, defined
as the economic transition. Finally, the formulation of a national identification,
which includes the creation of a citizenship and the “nationalisation” of the
political system including the introduction of a new anthem, a new flag and new
symbols, is described as the identity transformation. In the Bosnian context these
transformations overlap with the transition from war to peace, from membership
in Yugoslavia to independent statehood and from independent statehood to
integration into the EU. However, it is particularly important to highlight the
importance of the third transformation discussed by Pridham and Offe, namely
the creation of some form of national identity. Because this form of transition has
not taken place in Bosnia in a way where there has been a development towards a

18 Morlino, Leonardo: ‘What is a Good Democracy?’ in: Democratization, Vol. 11,
No. 5, December 2004 pp. 10-32, here p. 12 (Italics in the original version)

19 Pridham, Geoffrey: The Dynamics of Democratization, Continuum: London and
New York 2000, p. 16.

20 TIbid. p. 17.

21 Ofte, Claus: Varieties of Transition (The East European and the East German
Experience), MIT Press: Cambridge (Mass.) 1997, p. 32.
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stavnicku demokratiju®37> Ali predstavljanje u saveznoj drZavi ima sloZeniji

oblik nego u unitarnoj - ne vodi se ratuna samo o tome da svi gradani budu
adekvatno predstavljeni nego se mora obratiti panja i na predstavljenost fe-
deralnih jedinica. Tu ne dolazi do izraZaja samo narodna suverenost u skladu
sa pravilom ,jedan ¢ovek - jedan glas” nego se mora voditi raéuna i o sloZe-
noj strukturi federalne driave. Drugim reéima, nije dovoljno obezbediti samo
jednakost i ravnopravnost svih gradana federacije kao jedinstvenog birackog
tela, nego i ravnopravnost i jednakost federalnih jedinica kao sastavnih ele-
menata federalne driave.

U vifenacionalnim federacijama se situacija u vezi sa demokratijom i
predstavljanjem dodatno usloZava jer je potrebno obezbediti ravnopravnost i
zadtitu ne samo gradana i federalnih jedinica nego i naroda federacije, poseb-
no naroda koji su uéestvovali u stvaranju federacije (,.konstitutivnih naroda™).
Zato u videnacionalnim federacijama moraju biti prufeni adekvatni odgovori
na dva dodatna izazova - prvi je ofuvanje identiteta njihovih naroda, a drugi
je garantovanje posebnih prava naroda federalnim ustavom.

Prvi izazov u viSenacionalnim federacijama jeste ofuvanje i ispoljavanje
identiteta naroda koji su formirali federaciju. U tom smislu, ,normativna os-
nova demokratske driave pomera fokus sa individualnih na grupna prava”
jer su ,vienacionalnu federaciju formirali razli¢iti demoi, a ne jedan legiti-
mizujuéi demos”.>"® Stoga liberalne vrednosti jednakosti i slobode, kao vaZni
principi demokratije, moraju biti preispitani u vifenacionalnom kontekstu,
gde ,jednakost postaje ‘pravo na razli¢itost, a sloboda mora biti koncipirana
kao ‘sloboda izbora' i, prema tome, sloboda izbora kulture s kojom se moZe
poistovetiti”*"" Zbog toga bi i driavljanstvo i nacionalni identitet u vifena-
cionalnoj federaciji trebalo da budu uredeni tako da se omoguéava da svaki
gradanin ima drZavljanstvo svoje federalne jedinice i cele federacije i da ima

je i kao pripadnik svoje nacije,

ali i kao gradanin celokupne federacije.®’®
Drugi izazov u videnacionalnim federacijama jeste jasno definisanje pra-
va naroda koji su uéestvovali u stvaranju federacije.’”® Federalni ustav bi tre-
balo da bude glavni oslonac u tom procesu. Njifie jé moguce; a neki smatraju
da je i neophodno, definisati narode, jasno podeliti nadleinosti izmedu razli-
gitih nivoa vlasti i zajeméiti kolektivna prava. Stavile, prema shvatanju nekih
pisaca, ustavi vifenacionalnih federacija trebalo bi da budu relativno meki,

375 F Palermo, K. Kassler, 113,

376 5. Keil, 44.

377 Ibid

378 Ramon Maiz, .Democracy, Federalism and Nationalism in Multinational States”, Identity
and Territorial Autonomy in Plural Societies (eds. W. Safran, and R. Maiz, Ramon), Por-
tland 2000, 37-42.

379 .Drugi uticaj na demokratiju mode se opisati kao pomak ka priznavanju, nacionalnoj

| grupnim pravima u empirijskoj stvarnosti vifenacionalne federacije” (5.
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state. Based on Daniel Elazar’s conception of federalism as self-rule and shared-rule,’'
multinational federalism offers autonomy (self-rule) to nations who are concentrated
in a clearly defined territorial unit, whilst at the same time, ensuring their participation
in decision-making at the central level through shared-rule provisions such as their
representation in second chambers and/or in grand coalitions.

Multinational Federalism and Multinational Federation

As can be seen in the above discussions, the core issues in multinational federations
will be concerned with the quality of democracy and the concurrent strength of
nationalism in these federations. The departure point of this part shall, therefore,
be the agreement that federalism is an appropriate tool to manage the aspirations
of different nations within the borders of one state.

Democracy in Multinational Federations

There is a continuing debate in the recent literature about the effects of federalism
on democracy and vice versa.®” Whilst there has recently been some important
research on the connection between federalism and democracy,® there has yet to
be a wider academic discussion on the interplay of the two ideas in an environment
of rival nationalisms, ie, in a multinational state.

The debate about democracy in multinational states is affected in two ways
by the introduction of a federal system. First, the normative foundation of the
democratic state shifts away froma focus on individual to group rights. Multinational
federations are formed by different demoi, instead of one legitimating demos.*
Furthermore, the liberal values of equality and justice as underlying values of
democracy need to be reconsidered in a plural environment. Equality becomes a
‘right to diversity’ and liberty has to be conceptualised as ‘freedom of choice’ and,
therefore, a freedom to choose a culture to identify with. Finally, citizenship and

61 Elazar, Daniel: Exploring Federalism, The University of Alabama Press:
Tuscaloosa 1987.

62 See, for example: Lane, Jan-Erik and Errson, Svante: ‘The Riddle of Federalism:
Does Federalism Impact on Democracy?’ in: Democratization, Vol. 12, No. 2, April 2005,
pp. 163-82. They argue that according to their data, federalism has little or no impact
on democracy. Conversely, Kevin Roust and Olga Shvetsova argue that representative
democracy is a necessary condition for federalism. See: Rous, Kevin and Shvetsova,
Olga: ‘Representative Democracy as a Necessary Condition for the Survival of a Federal
Constitution” in: Publius: Journal of Federalism, Volume 37, No. 2, 2007, pp. 244-61.

63 This gap in the literature has been filled by: Burgess, Michael and Gagnon, Alain
(eds): Federal Democracies, Routledge: London 2010.

64 Maiz, Ramon: ‘Democracy, Federalism and Nationalism in Multinational States’,
in: Safran, William and Maiz, Ramon (eds): Identity and Territorial Autonomy in Plural
Societies, Frank Cass: Portland 2000, pp 37-8.
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kako bi mogli bez problema da prate promene u tim sloZenim drudtvima.**
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kav oblik demokratije koji, s jedne strane, sadrzi konsocijativne mehanizme,
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identity have to be conceptualised in a framework that allows for plural citizenship
and multiple identities.®

The second impact on democracy can be described as a shift towards recognition,
national self-government and group rights in the empirical reality of the multinational
federation. The first evidence for this shift is the federal constitution. The recognition
of all nationalities in the constitution as ‘constituent peoples’ of the state, the clear
separation of powers between the central and provincial level and clear guarantees
of group rights, such as multilingualism, are typical characteristics of a constitution
of a multinational federation. Furthermore, federal constitutions in multinational
states need to be relatively flexible, Ramon Maiz argues even for federalism
as an ‘open process’® and Requejo highlights the importance of the flexible and
open character of a federal constitution in a multinational state.”’ Indeed, events
in India and Canada demonstrate the necessary ability of a federal constitution to
redraw borders within the federation.®® We might extend the flexibility argument of
multinational federation when examining the constitutional practice of asymmetrical
federalism. Taking a first look at asymmetrical arrangements, especially concerning
the distribution of powers between the central level and different constituent units,
it could be argued that these forms of “unequal” treatment lead to undemocratic
practices in reality. Asymmetrical distributions of power, as well as a veto right
of nations within central institutions on all matters that concern their identity, do
not counterbalance democratic decision-making within a multinational state but
it enforces the legitimating agreement of the federation as a ‘partnership among
equal nations’ whose main aim it is to preserve and promote the different national
identities within the federation. Therefore, the essence of a democratic multinational
federation is a form of democracy which is characterised by the consociational
elements of grand coalitions (inclusion of all major nations at the central level)
and minority veto rights. It, furthermore, promotes an asymmetrical distribution of
powers between the central level and the provincial level and between the sub-units
themselves. Finally, this mode of democracy decouples the nation from the state and
acknowledges the composite and multinational character of the state.®®

65 Ibid. pp. 37-42.

66 Ibid. p. 53.

67 Requejo, Ferran: ‘Federalism in Plurinational Societies: Rethinking the Ties
between Catalonia, Spain and the European Union’ in: Karmis, Dimitros and Norman,
Wayne (eds): Theories of Federalism. A Reader, Palgrave Macmillan: London 2006, pp.
31120, here p. 312.

68 Burgess, Michael: Comparative Federalism, 2006, p. 107. In 2000, India created
the three new states of Chhattisgarh, Uttaranchal and Jharkland. Canada recognised Nunavit
a territory in the eastern Arctic and gave self-government to the inhabitant Inuits in 1999.

69 In this way it fits in Sammy Smooha’s category of a *multicultural democracy.’
However, he argues that minority nations in ‘multicultural democracies’ are not allowed
to fully participate in the democratic decision-making body. See: Smooha, Sammy: ‘Types
of Democracy and Modes of Conflict Management in Ethnically Divided Societies’ in:
Nations and Nationalism, Vol. 8, No. 4, 2002, pp. 423-31, here p. 425.
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li federaciju, kao i pitanje ustavnog garantovanja prava tih naroda, dva poseb-
na izazova primene demokratije u viSenacionalnim federacijama.

Prema Burd#isovim recima, ,.kada se razmatra problem manjinskih na-
cionalizama u kontekstu federalizma i federacije, jasno je da je reé o odno-
su izmedu niza briga koje se odnose na konkurentske identitete povezane
sa nacionalnom lojalnodéu i nacionalnom pripadno$éu, kao i sa mnostvom
pitanja vezanih za preduslove liberalne demokratije”**® Sasvim je jasno da
vifenacionalne federacije mogu biti uspeéno i dugoroéno refenje samo u
sluéaju da omoguéavaju oéuvanje identiteta svih naroda koji éine stanov-
nistvo federacije, ali i njihov osecaj zajednicke pripadnosti federaciji. §
druge strane, ispoljavanje, ofuvanje i zaStita m.c,.....n_u,ncm: moguci su samo
u demokratskom politickom ambijentu, pa su za vifenacionalne federalne
zajednice posebno vaini demokratski mehanizmi koji ¢e omogudéiti takve
uslove. Savremena teorija federalizma smatra da su u vienacionalnim fe-
deracijama posebno delotvorna dva savremena koncepta - liberalni nacio-
nalizam i konsocijativna demokratija. Ili, kako navodi Zeren Kajl, ,liberalni
nacionalizam i konsocijativizam su dva pristupa vifenacionalnom karakte-
ru driave u demokratskom okviru“3* U nastavku ée biti ukratko anal
ne osnovne postavke dva koncepta, primeri njihove primene u uporednim
ustavnim sistemima i stavovi teoreti¢ara o njihovoj primenljivosti u videna-
cionalnim federacijama.

a) Liberalni nacionalizam. Liberalni nacionalizam (liberal nationalism)
jeste teorijski koncept koji je naroéito zastupljen u novom veku. On je za krat-
ko vreme postao ,kljuéna teorija u pristupu problemu razligitosti i liberalne
demokratije tokom poslednje decenije”, a ,iako ne pruza inkluzivno refenje
za problem razli¢itosti (vifenacionalnosti) i liberalne demokratije, ona istice
glavne probleme i nudi neka vaina unﬁmwmé.p:.tx_ U najkracem, taj koncept
se temelji na kolektivnim pravima svih nacija koje &ine stanovniitvo jedne
drzave. To je, kako navodi Tamir (Yael Tamir), ideja prema Kojoj bi; osim toga
§to svi gradani imaju jednaka prava, | JSVenacije trebalo da uZivajn jednaka
prava’] pri éemu ,nacionalna prava pocivaju na vrednostima koje povezuju
pojedince sa njihovom pripadnoicu nacijif®! Veza izmedu liberalnih i na-
cionalnih vrednosti, njihov zajednicki fokus na kulturnu pripadnost i perso-
nalnu autonomiju i njihova zajednicka posvecenost socijalnoj pravdi temelj
su liberalnog nacionalizma.'"* Prema Kimlikinim re€ima, dok su u procesu
izgradnje nacije u Zapadnoj Evropi i drugim delovima sveta dominirali ne-
gativni postupci prema manjinama, liberalni nacionalisti tvrde da izgradnja
nacije i nacionalna driava zahtevaju novu definiciju u svetlosti postojanja

398 M. Burgess, 104.

399 5. Keil, 31

400 [bid., 33.

401 Yael Tamir, Liberal Nationalism, Princeton 1993, 9.
402 5. Keil, 33.
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divided and multiethnic societies.” This is because the potential for deep-rooted
conflict, ie, conflict between different segments of a society, is lower when the
vast majority of the country identifies clearly with one nation and sees the polity
they live in as their nation-state. Therefore, the prospect of consensus building is
better and the potential for inter-group violence is lower. Furthermore, secessionist
movements are more unlikely and political decisions are easier to accept when
those who made them are part of the same national group.’

However, Steven Firsh and Robin Brooks have challenged the assumption
that mononational states are more likely to become a stable democracy than
multinational states.® They come to two major conclusions; firstly that ‘[g]reater
ethnic homogeneity is not associated with more open political regimes’ and
secondly, that ‘the degree of diversity is not shown to influence democracy’s
prospects.’” Instead, they argue that it could not be demonstrated that multinational
states have necessarily a worse political and economic performance.?

For multinational states this raises the following question: How can a democratic
political system accommodate national diversity within a multinational state?

Liberal Nationalism

Liberal Nationalism has become the core theory to address the issue of diversity
and liberal democracy over the last decade. Although Liberal Nationalism itself
does not offer an inclusive solution to the problem of diversity (multinationality)
and liberal democracy, it does highlight core problems and offers some important
remarks.

Yael Tamir summarises Liberal Nationalism as ‘predicated on the idea that/all
nations should enjoy equal rights’ and deriving ‘its universal structure from the
theory of individual rights found at its core.” She further argues that ‘[i]f national
rights rest on the value that individuals attach to their membership in a nation,
then all nations are entitled to equal respect.’® The connection between liberal and
national values, their common focus on cultural affiliations and personal autonomy,
as well as their shared commitment to social justice, are the foundation of Liberal
Nationalism.!” In short, Liberal Nationalism is about minority rights."! Whilst

4 Karatnycky, Adrian: ‘The 2001 Freedom House Survey: Muslim Countries and the
Democracy Gap’ in: Journal of Democracy, Vol. 13, No. 1, January 2002, pp. 99112, here
p. 107.

5 Firsh, Steven and Brooks, Robin: ‘Does Diversity Hurt Democracy?”’ in: Journal of
Democracy, Vol. 15, No. 1, January 2004, pp. 154—66.

6 Ibid.

7 1Ibid. p. 160.

8 Ibid. pp. 162—4.

9 Tamir, Yael: Liberal Nationalism, Princeton University Press: Princeton 1993, p. 9.

10 Ibid. p. 6.

11 David Miller refers to the “nationality principle.” See: Miller, David: ‘Nationality
in Divided Societies’, in: Gagnon, Alain and Tully, James (eds): Multinational Democracies,
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manjinskih naroda u okviru granica nacionalne drave *%* Stoga L argumenti
liberalnog nacionalizma podivaju na pretpostavci da promovisanje razlicitosti
kao takve postaje sustinska vredno Postavlja se, medutim, pitanje: ako
postovanje i promovisanje razliditosti postaje jedan od glavnih ciljeva drzave,
koji su instrumenti i garantije za ostvarenje takvog cilja. I Tamir i Kimlika
vide kulturnu i teritorijalnu autonomiju kao najbolji odgovor na postavljeno
%ﬁ@: Kajl dodaje da .federalizam pruZa takav oblik kulturne i terito-

Zma.
Vil Kimlika insistira na vezi izmedu liberalnog nacionalizma i visenaci-
onalnog federalizma i tvrdi da su [ju proteklih trideset godina zapadne de-

mokratije razvile niz zanimljivih i [...] efikasnih modela za prilagodavanje
etnokulturnoj raznolikosti®, a jedan od glavnih modela ,ukljuéuje upotrebu
federalnih [...] oblika teritorijalne autonomije kako bi se omoguéilo samou-
pravljanje nacionalnih manjina i autohtonih narodal 1" Visenacionalni fede-
ralizam, smatra Kimlika, promovide liberalne vrednosti mira i liéne sigurno-
sti, demokratije, individualnih prava, ekonomskog prosperiteta i jednakosti
medu grupama u viSenacionalnoj politici. $to je jo§ vaZnije, Jdemokratski fe-
deralizam je pripitomio i umirio nacionalizam, postujudi pritom individualna
prava i slobodel{'’® lako je generalno optimista u pogledu potencijala fede-
ralizma kao instrumenta za upravljanje konfliktima u podeljenim drudtvima,
Kimlika tvrdi da uvodenje federalizma u vi$enacionalne driave ne predstavlja
kraj diskusija o otcepljenju u vifenacionalnim driavama. Umesto toga, ||pre-
poznaje se i potvrduje osedaj nacionalnog identiteta medu manjinskom gru-
poni] i, prema tome, |secesija postaje sve zamislivija i istaknutija opcija, &ak i
sa najbolje osmisljenim federalnim institucijama/
; i otk

Ia

visokim nivoon politicke

it Will Kymlicka, JNation-building and Minonty EEW-H Comparing West and East”, four-
nal of Ethnic and Migration Stidies 260 20000, 187 Autor navodi dak devet elemenata
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the process of nation-building in Western Europe and other parts of the world

has been dominated by negative actions towards minorities, Liberal Nationalists

argue that nation-building and the nation-state require a new definition in the light

of the existence of minority nations within the borders of a nation-state.'> The

core demand of Liberal Nationalists is, therefore, that the state ‘protects[s] and

promotes[s] the national cultures and languages of the nations within its borders.”'?
Will Kymlicka'* describes nine core elements of Liberal Nationalism:

—

The promotion of a common national identity within the multi-nation state.
The existence of a more expansive private sphere and a more restrictive
public sphere to allow cultural differences.

The guaranteed freedom of political and cultural expression.

An open concept of national community.

A thin concept of national identity.

The nation itself is not the supreme value.

The state is cosmopolitan, open and respectful towards diversity.

The national identity is inclusive instead of exclusive; common values
dominate the identification instead of a common nationality.

9. Minority nations are publicly recognised.

N

PN

The arguments of Liberal Nationalism rest on the assumption that the promotion
of diversity itself becomes a core value. Usually, authors refer to two core reasons
why minority nations should be protected. These tend to be (1) the protection of
minority nations and recognised national minorities is part of the protection of
individuals and their identities through group affiliation and (2) the protection
of minority nations and national minorities allows greater universal justice, both
within the borders of the multinational state and as a universal principle.'

If the promotion and the acceptance of national diversity within a state is a
core value in itself, and if, therefore, the inclusion and respect of national diversity
becomes a key state goal, the question that follows is: How can such an inclusion

Cambridge University Press, Cambridge 2001, pp. 299-318. When referring to the rights
of minorities, we mean the rights of nations within a state, often these are minority nations.
However, in Bosnia we cannot speak of minority nations as such, as constitutionally the
three main Bosnian nations are recognised as “constituent peoples” whilst there are also a
number of recognised national minorities in Bosnia. These national minorities are, however,
marginalised in the political system, as Chapter 4 will demonstrate.

12 Kymlicka, Will: ‘Nation-building and Minority Rights: Comparing West and East’
in: Journal of Ethnic and Migration Studies, Vol. 26, No. 2, April 2000, pp. 183-212, here
p. 187.

13 Kymlicka, Will: Politics in the Vernacular (Nationalism, Multiculturalism and
Citizenship), Oxford University Press: Oxford and New York 2001, p. 39.

14 Kymlicka, Will: ‘Nation-building and Minority rights’, 2000, pp. 196-9.

15 “Nationalism’ in: Stanford Enzyclopedia of Philosophy, here used: Online version:
http://plato.stanford.edu/entries/nationalism (accessed 15th February 2013).
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be guaranteed? Liberal Nationalists are not fully clear about the inclusion of
minorities, but Tamir and Kymlicka see cultural and territorial autonomy as the
best solution to this key question.'® Federalism provides such a form of cultural
and territorial autonomy and offers the additional benefit of guaranteeing the
inclusion of a given minority nation in decision-making at the (federal) state level.

Consociationalism

Consociational democracy has become the second important concept of the
implementation of democracy in a divided society. Whilst Liberal Nationalism
is, in its nature, normative, consociationalism consists of both normative
and empirical elements.'” As Arend Lijphart, the most important scholar on
consociationalism, argues, ‘[u]nder the unfavourable circumstances of segmental
cleavages,'® consociational democracy, though far from the abstract ideal, is the
best kind of democracy that can realistically be expected.’! Consociationalism is
characterised by four major elements, two of them identified as of core importance,
namely grand coalition and segmental autonomy, and two secondary attributes,
proportionality and minority veto.?’ Grand Coalition refers here to a situation in
which the ‘political leaders of all the significant segments?' of the plural society
cooperate [...] to govern the country.’® This feature already demonstrates two core
problems of consociational theory.

First, Daniel Elazar argues that the focus on elite cooperation creates the necessity
of a hierarchical structure of society.”® This hierarchical structure of society then
leads to questions of the accountability of the elites and their legitimacy. A second
problem arising from the need for elite grand coalitions is that it discriminates against
all those segments of society that might argue for an end of segmental division.
Thus, inclusive forces addressing the society as a whole, and not its different
segments, might be marginalised whilst, on the other side, extremists addressing
only the selected segments will be strengthened. Whilst Lijphart admits that

16 Kymlicka, Will: ‘Nation-building and minority rights’, 2000, p. 189 and Tamir,
Yael: Liberal Nationalism, 1993, p. 151.

17 Lijphart, Arend: Democracy in Plural Societies (A Comparative Exploration),
Yale University Press: New Haven and London 1977.

18 Lijphart refers to segmental cleavages as political divisions along religious,
ideological, linguistic, regional, cultural, racial, or ethnic lines. Compare: Ibid. pp. 3—4.

19 Ibid. p. 48.

20 Lijphart, Arend: ‘Non-Majoritarian Democracy: A Comparison of Federal and
Consociational Theories’ in: Publius: The Journal of Federalism, Vol. 15, No. 2, Spring
1985, pp. 3—15, here p. 4.

21 Segments are defined by Lijphart as the conflicting groups, for the purposes of this
discussion we can treat segments and national groups as synonyms.

22 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 25.

23 Elazar, Daniel: ‘Federalism and Consociational Regimes’, in: Publius;: The
Journal of Federalism, Vol. 15, No. 2, Spring 1985, pp. 17-34, here p. 32.
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manjinskih naroda u okviru granica nacionalne driave.*0* &
liberalnog nacionalizma podivaju na pretpostavci da promovisanje razlicitosti
kao takve postaje sudtinska vrednost”."" [Postavija’se; medutim, pifanje: ako
postovanje i promovisanje razliditosti postaje jedan od glavnih ciljeva drzave,
koji su instrumenti i garantije za ostvarenje takvog cilja. I Tamir i Kimlika
vide kulturnu i teritorijalnu autonomiju kao najbolji odgovor na E,u.uénne
ﬁzw;_nﬂmz Kajl dodaje da ,.federalizam pruZa takav oblik kulturne i teri

rijalne autonomije i nudi dodatnu korist garantujuci ukljuéivanje :,,r...}?.:._.,.

ga pargumenti

oblik driavnog uredenja predstavlja, dakle, ar okvir za ostvariv:

1ZIMA.

koncepta liberalnog naci

Vil Kimlika insistira na vezi izmedu liberalnog nacionalizma i visenaci-
onalnog federalizma i tvrdi da su [ju proteklih trideset godina zapadne de-
mokratije razvile niz nn:ﬁ&?ﬂ- i [...] efikasnih modela za prilagodavanje
etnokulturnoj raznolikosti®, a jedan od glavnih modela ,ukljuéuje upotrebu
federalnih [...] oblika teritorijalne autonomije kako bi se omoguéilo samou-
pravljanje =E¢=n_==._ manjina i autohtonih narodal.}"’ Visenacionalni fede-
ralizam, smatra Kimlika, promovide liberalne vrednosti mira i liéne sigurno-
sti, demokratije, individualnih prava, ekonomskog prosperiteta i jednakosti
medu grupama u viSenacionalnoj politici. $to je jo§ vaZnije, Laﬁﬂo_c.s:_a fe-
deralizam je pripitomio i umirio nacionalizam, postujudi pritom individualna
prava i slobodef["® Jako je generalno optimista u pogledu potencijala fede-
ralizma kao instrumenta za upravljanje konfliktima u podeljenim drudtvima,
Kimlika tvrdi da uvodenje federalizma u viSenacionalne drzave ne predstavlja
kraj diskusija o otcepljenju u vifenacionalnim driavama. Umesto toga, ||pre-
poznaje se i potvrduje osecaj nacionalnog identiteta medu manjinskom gru-
ponil i, prema tome, ||secesija postaje sve zamislivija i istaknutija opcija, ak i
sa E_,g.ﬁ EE_W__.E:E ».n&mwu_.::: Em:EncwEmﬁ

pravo na ol
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0% Will Kymlicka, .Nation-building and Minority Rights: Comparing West and East”, Jour-
Ea&.m___.—.Eﬁ E_i_ :.h__,a_._n.: Studies HFENSP BBl Autor navodi dak devet elemenata

l
s X, Tamir, 151; W, Kymlicka (2000b), 189,
5. Keil, 35

W. Kymlicka (2000a), 207,

Ibid., 213

W. Kymlicka (2001}, 113,
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Federalism in Multinational States

Both Liberal Nationalism and consociational democracy offer forms of
accommodating diversity within the settings of a liberal democratic state. Both
theories highlight the importance of autonomy for different nations within one
state in questions of identity, culture and language. Both theories demonstrate that
the application of federalism would be a useful tool to guarantee autonomy while,
at the same time, promoting participation in central institutions. Will Kymlicka,
as a representative of the Liberal Nationalist school, argues: ‘[w]here national
minorities form clear majorities in their historic homelands, and particularly
where they have some prior history of self-government, it is not clear that there
is any realistic alternative to TA [Territorial Autonomy S. K.] or multination
federalism./?

From Liberal Nationalism to Multinational Federalism

Multinational federalism refers to the intention ‘to accommodate the desire of
national minorities for self-government, principally by creating a province (or
provinces) in which one or more minority groups can constitute a clear majority
of the citizens and in which they can exercise a number of sovereign powers.’*°
Thus, we see the direct link between the Liberal Nationalist claim of minority
self-determination and multinational federalism. Furthermore, Kymlicka has
demonstrated the connection between Liberal Nationalism and multinational
federalism and argues that “over the past thirty years, Western democracies have
developed a number of interesting, and [...] effective models for accommodating
ethnocultural diversity. One of these models involves the use of federal [...]
forms of territorial autonomy to enable self-government for national minorities
and indigenous peoples.’!' Multinational federalism, Kymlicka argues, promotes
the liberal values of peace and individual security, democracy, individual rights,
economic prosperity and inter-group equality in the multinational polity.** Even
more importantly, {[d]emocratic federalism has domesticated and pacified
nationalism, whilst respecting individual rights and freedom. 3

Whilst generally positive about the potential of federalism as a tool of conflict-
management in divided societies, Kymlicka argues that the introduction of
federalism in multinational states was not the end of discussions about secession

29 Kymlicka, Will: ‘Federalism and Secession: At Home and Abroad’ in: Canadian
Journal of Law and Jurisprudence, Vol. 13, No. 2, July 2000, pp. 207-24, here p. 217.

30 Norman, Wayne: Negotiating Nationalism (Nation-Building, Federalism, and
Secession in the Multinational State), Oxford University Press: New York and Oxford
2006, pp. 87-8.

31 Kymlicka, Will: ‘Federalism and Secession’, 2000, p. 207.

32 Ibid. pp. 212-13.

33 Ibid. p. 213.
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in multinational states, but instead [recognizes and affirms the sense of national
identity amongst the minority group’ and, therefore, ‘secession becomes more
conceivable and a more salient option, even with the best-designed federal
institutions.’® Therefore, it is important to point out that federalism provides
neither an answer to all relevant questions in multinational states nor does its
implementation lower the demand for further autonomy and secession.

The “Canadian School” of Multinational Federalism®

The combination of Liberal Nationalist thinking and its practical application in a
multinational federation was first discussed in Canada. To date, the literature about
normative debates on multinational federalism demonstrates a clear dominance
of authors who take Canada as their prime example to explain the relationship of
democracy, federalism and nationalism.*

The first contribution develops out of the arguments of the Liberal
Nationalism School. Will Kymlicka argues that Canada needs ‘to find some form
of asymmetrical multinational federalism.’3” He refers to Canada as a ‘federation
of peoples’ and the importance of ‘national recognition’ for the Québécois.*®
In short, starting from the argument of self-determination and self-expression
of national minorities (and in other works he also includes indigenous peoples
in Canada®), Kymlicka highlights the importance of recognising national
diversity, self-government for the different nations in Canada and asymmetrical

34 Kymlicka, Will: Politics in the Vernacular, 2001, p. 113.

35 By referring to a “Canadian School” I am aware that not all authors who will be
mentioned are native Canadians nor work in Canada. However, their communality is their
interest in the Canadian polity as a form of multinational federation.

36 Among others, see the above mentioned works by Kymlicka, as well as: Kymlicka,
Will: The Rights of Minority Cultures, Oxford University Press: Oxford 1995; Kymlicka,
Will and Ian Shapiro (Ed): Ethnicity and Group Rights, New York University Press: New
York and London 1997, Kymlicka, Will and Magda Opalski: Can Liberal Pluralism be
Exported? (Western Political Theory and Ethnic Relations in Eastern Europe), Oxford
University Press: Oxford and New York 2001; Gagnon, Alain and James Tully (Ed):
Multinational Democracies, Cambridge University Press, Cambridge 2001; Taylor, Charles:
Reconciling the Solitudes, 1993; Tully, James: Strange Municipality (Constitutionalism
in an age of diversity), Cambridge University Press: Cambridge 1995 (here used 7th
reprint 2006); Keating, Michael and Gagnon, Alain (Ed): Political Autonomy and Divided
Societies, Palgrave MacMillian: Basingstoke 2012.

37 Kymlicka, Will: ‘Multinational Federalism in Canada: Rethinking the Partnership’
in: Policy Options, March 1998, pp. 5-9, here p. 9. See also his arguments in: Kymlicka,
Will: Finding Our Way: Rethinking Ethnocultural Relations in Canada, Oxford University
Press: Oxford and New York 1998.

38 Ibid.p.Sandp. 8

39 Kymlicka, Will: Politics in the Vernacular, 2001, especially chapter 6.
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b) Konsocijativna demokratija. Dirugi koncept za postizanje ravnoteze u
videnacionalnim dru$tvima je konsocijativna demokratija, odnosno postoja-
nje tzv. konsocijativnih mehanizama u ustavnom uredenju. Arend Lajphart
(Arend Lijphart) tvorac je i najznacajniji zagovornik takvih mehanizama u
refavanju problema u heterogenim, a pre svega u videnacionalnim federaci-
jama. Prema njegovom misljenju, Konsocijativiia demokratija je daleko od
apstraktnog ideala demokratije, JJali je najbolja vrsta demokratije koja se
u realnosti moze ocekivatil*!? On tvrdi da postoje dva primarna i dva se-
kundarna obeleZja konsocijativnog pristupa refavanju konflikata. Primarna
obeleZja su podela izvrine vlasti (formiranje tzv. velike koalicije) i grupna
autonomija, a sekundarna su proporcionalnost i uzajamni veto.*!! Podela
izvrine vlasti podrazumeva da u izvrinim organima budu zastupljeni pred-
stavnici svih etnickih grupa i svih relevantnih politickih stranaka kako bi
se na taj nadin medusobno kontrolisali, pri ¢emu jafe grupe ne mogu da
odlutuju naustrb interesa slabijih jer svaka od njih raspolaZe pravom veta.
Tako zamifljena egzekutiva, dakle, odluke donosi konsenzusom. Danijel
Elazar je odtro kritikovao to refenje, zamerajuci mu, pre svega, nedostatak
odgovornosti i nedostatak legitimnosti.*!? S druge strane, grupna autono-
mija podrazumeva davanje ,najveéeg moguceg” nivoa autonomije u odluéi-
vanju razli¢itim etnickim zajednicama, |Mrenjem vlasti manjine nad sobom
samom u oblastima od isklju¢ivog manjinskog interesal*!* Tre¢e obeleZje,
proporcionalnost, podrazumeva da javne funkcije i fiskalni resursi budu ras-
podeljeni u skladu sa brojnoiéu i snagom svake pojedinaéne grupe, odnosno
da sve etnike grupe budu zastupljene u javnim sluZbama srazmerno svojoj
brojnosti u stanovni$tvu. Konaéno, svaka grupa treba da raspolae pravom
veta, koji |predstavlja negativno pravilo manjine i odnosi se na zastitu vi-
talnih interesa manjinskih nacija kao },potpunog jemstva politicke zadtite 14
Konsocijativni pristup se moZe primenjivati i na federalnom nivou, ali i na
nivou federalnih jedinica, odnosno na regionalnom nivou, gde takode moze
dati znaajne rezultate.

Konsocijativna demokratija, sasvim je jasno, nudi odredene mehanizme
za refavanje problema razli¢itosti u demokratskim drustvima. Nesporno je da
jedan od glavnih elemenata konsocijativnih mehanizama predstavlja donoZe-
410 Arend Lijphart, Democracy in Plural Societies (A Comparative Exploration), New Haven -

London 1577, 48.

411 Arend Lijphart, .The Wave of Power-Sharing Democracy”, The Architecture of Democra-
cy: Constitutional Design, Conflict Management and Democracy (ed. A. Reynolds), Ox-

ford 2002, 38-39.

412 Daniel Elazar, ,Federalism and Consociational Regimes’, Publius: The Journal of Federa-

lism 15, 2/1985, 32,

413 A Lijphart (1977}, 41

414 Ibid., 36-37. [Taj element se mode i jer donosi opasnost od blokade i
ali Laj uzvrada argumentom da je veto uzajaman i da ga nijedna grupa ne bi koristi-
la nepromisljeno, pre svega iz .straha od osvete”,
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be guaranteed? Liberal Nationalists are not fully clear about the inclusion of
minorities, but Tamir and Kymlicka see cultural and territorial autonomy as the
best solution to this key question.'® Federalism provides such a form of cultural
and territorial autonomy and offers the additional benefit of guaranteeing the
inclusion of a given minority nation in decision-making at the (federal) state level.

Consociationalism

Consociational democracy has become the second important concept of the
implementation of democracy in a divided society. Whilst Liberal Nationalism
is, in its nature, normative, consociationalism consists of both normative
and empirical elements.'”” As Arend Lijphart, the most important scholar on
consociationalism, argues, {[u]nder the unfavourable circumstances of segmental
cleavages,'® consociational democracy, though far from the abstract ideal, is the
best kind of democracy that can realistically be expected.’!* Consociationalism is
characterised by four major elements, two of them identified as of core importance,
namely grand coalition and segmental autonomy, and two secondary attributes,
proportionality and minority veto.?’ Grand Coalition refers here to a situation in
which the ‘political leaders of all the significant segments®' of the plural society
cooperate [...] to govern the country.’® This feature already demonstrates two core
problems of consociational theory.

First, Daniel Elazar argues that the focus on elite cooperation creates the necessity
of a hierarchical structure of society.”® This hierarchical structure of society then
leads to questions of the accountability of the elites and their legitimacy. A second
problem arising from the need for elite grand coalitions is that it discriminates against
all those segments of society that might argue for an end of segmental division.
Thus, inclusive forces addressing the society as a whole, and not its different
segments, might be marginalised whilst, on the other side, extremists addressing
only the selected segments will be strengthened. Whilst Lijphart admits that

16 Kymlicka, Will: “Nation-building and minority rights’, 2000, p. 189 and Tamir,
Yael: Liberal Nationalism, 1993, p. 151.

17 Lijphart, Arend: Democracy in Plural Societies (A Comparative Exploration),
Yale University Press: New Haven and London 1977.

18 Lijphart refers to segmental cleavages as political divisions along religious,
ideological, linguistic, regional, cultural, racial, or ethnic lines. Compare: Ibid. pp. 3—4.

19 Ibid. p. 48.

20 Lijphart, Arend: ‘Non-Majoritarian Democracy: A Comparison of Federal and
Consociational Theories’ in: Publius: The Journal of Federalism, Vol. 15, No. 2, Spring
1985, pp. 3—15, here p. 4.

21 Segments are defined by Lijphart as the conflicting groups, for the purposes of this
discussion we can treat segments and national groups as synonyms.

22 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 25.

23 Elazar, Daniel: ‘Federalism and Consociational Regimes’, in: Publius! The
Journal of Federalism, Vol. 15, No. 2, Spring 1985, pp. 17-34, here p. 32.
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consociationalism will result in further divisions in the short term, he, nevertheless,
promotes it as a long-term solution to stability in divided societies. However, as
will be seen in chapters four and five, the focus on strict power-sharing mechanisms
has been a key problem in Bosnia and Herzegovina, not only because it has slowed
down political progress, but also because it has contributed to the continuation of a
permanent conflict amongst the three national groups.

The second core feature of consociationalism refers to segmental autonomy.
Lijphart defines this as a form of frule by the minority over itself in the area of
the minority’s exclusive concern.’? He refers to a decentralised decision-making
process in which ‘the decisionmaking is delegated to the separate segments as
much as possible.’? One method of decentralising decision-making is federalism.
However, it only applies to those consociational democracies which have their
segmental cleavages territorialised and the different segments live isolated from
each other.”

The third characteristic of consociationalism is proportionality. Proportionality
refers to proportional representation of the major segments of the society in the
civil service, as well as proportional spending of subsidies and the proportional
influence of the segments in the decision-making process.”’

The importance of proportionality is completed by the fourth feature of
consociationalism, namely mutual veto rights. This [represents negative minority
rule’ and refers to the protection of a minority nation’s vital interests as a ‘complete
guarantee of political protection.’® It could be argued that a veto right for each
segment of society will result in obstruction and deadlocks. Lijphart argues against
this by pointing out that the veto is mutual, thus everyone abusing it must fear
revenge; furthermore, the sheer existence of the right to veto gives security to
minority nations.

In conclusion, consociational democracy offers important features to manage
diversity within a democratic framework. However, the features mentioned above
raise many questions. In a multinational state, consensual decision-making is of
key importance. The different nations within a state need to be included in the
decision-making process at central level and they need to be provided, where
possible, with territorial and cultural autonomy. The ideas of shared-rule and self-
rule as the basis of federalism, therefore, go hand-in-hand with consociationalism
in multinational states. Whilst federalism focuses on the territorial distribution of
power in a multinational state, consociational elements ensure the participation of
minority nations in decisions taken at the central level. Rather than seeing them as
conflicting or one supreme over the other, they are two sides of the same coin, as
will be demonstrated below in the case of Bosnia and Herzegovina.

24 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 41.
25 Lijphart, Arend: ‘Non-Majoritarian Democracy’, 1985, p. 4.
26 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 42.
27 Tbid. pp. 38-9.
28 Ibid. pp. 36-7.
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consociationalism will result in further divisions in the short term, he, nevertheless,
promotes it as a long-term solution to stability in divided societies. However, as
will be seen in chapters four and five, the focus on strict power-sharing mechanisms
has been a key problem in Bosnia and Herzegovina, not only because it has slowed
down political progress, but also because it has contributed to the continuation of a
permanent conflict amongst the three national groups.

The second core feature of consociationalism refers to segmental autonomy.
Lijphart defines this as a form of “rule by the minority over itself in the area of
the minority’s exclusive concern.’? He refers to a decentralised decision-making
process in which ‘the decisionmaking is delegated to the separate segments as
much as possible.’ One method of decentralising decision-making is federalism.
However, it only applies to those consociational democracies which have their
segmental cleavages territorialised and the different segments live isolated from
each other.”

The third characteristic of consociationalism is proportionality. Proportionality
refers to proportional representation of the major segments of the society in the
civil service, as well as proportional spending of subsidies and the proportional
influence of the segments in the decision-making process.*’

The importance of proportionality is completed by the fourth feature of
consociationalism, namely mutual veto rights. This ‘fepresents negative minority
rule’|and refers to the protection of a minority nation’s vital interests as a ‘complete
guarantee of political protection.’? It could be argued that a veto right for each
segment of society will result in obstruction and deadlocks. Lijphart argues against
this by pointing out that the veto is mutual, thus everyone abusing it must fear
revenge; furthermore, the sheer existence of the right to veto gives security to
minority nations.

In conclusion, consociational democracy offers important features to manage
diversity within a democratic framework. However, the features mentioned above
raise many questions. In a multinational state, consensual decision-making is of
key importance. The different nations within a state need to be included in the
decision-making process at central level and they need to be provided, where
possible, with territorial and cultural autonomy. The ideas of shared-rule and self-
rule as the basis of federalism, therefore, go hand-in-hand with consociationalism
in multinational states. Whilst federalism focuses on the territorial distribution of
power in a multinational state, consociational elements ensure the participation of
minority nations in decisions taken at the central level. Rather than seeing them as
conflicting or one supreme over the other, they are two sides of the same coin, as
will be demonstrated below in the case of Bosnia and Herzegovina.

24 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 41.
25 Lijphart, Arend: ‘Non-Majoritarian Democracy’, 1985, p. 4.
26 Lijphart, Arend: Democracy in Plural Societies, 1977, p. 42.
27 Tbid. pp. 38-9.
28 Ibid. pp. 36-7.



114 Marko Stankovié: Preobrazaji federalne driave

jezicke zajednice Cesto bili na strani gubitnika na referendumima u Svajcar-
skoj, narocito kada se odlucivalo o pitanjima od suitinskog stratelkog zna-
€aja za tu zemlju. Dobar primer takvog slucaja je referendum o pristupanju
Evropskom ekonomskom prostoru (European Economic Area) odrfan 1994
godine, koji je mogao da predstavlja presudan korak u pristupanju Svajcarske
Evropskoj uniji. Tesna vecina od 50,3%, odnosno 19 kantona, odbila je takvu
moguénost uprkos tome $to je oko dve tredine frankofonih Svajecaraca glasa-
lo za pristupanje. Ipak, federalne vlasti su zbog bojazni od stvaranja podela
po jezickoj osnovi pokrenule znacajne infrastrukturne projekte u nerazvije-
nim podrudjima i, s druge strane, sa Evropskom unijom postigle dogovor o
neito restriktivnijoj formi ekonomske saradnje, koji je kasnije i potvrden na
referendumu odrfanom 2000. godine.#2 To je upravo dokaz da 3vajcarska
politi¢ka elita vodi rauna o heterogenosti svog druitva, ,ito dovodi do spre-
mnosti - posebno medu elitama koji govore nemacki - da uvaie sve vece po-
dele, da prihvataju zahteve drugih drudtvenih grupa, da se angaZuju na aktiv-
nostima koje vode pomirenju i da pronalaze politicka redenja koja ublaZavaju

nezadovoljstva’, 12}

Nasuprot Belgiji i Svajcarskoj, u Spaniji ne postoje konsocijativni meha-
nizmi, pa tzv. istorijske autonomne zajednice (Katalonija, Baskija, Galicija)
ne ufivaju posebnu zadtitu u centralnim drfavnim organima. To je, nafalost,

logiéna posledica fikcije o jedinstvenoj $panskoj naciji koju sadrii $panski
Ustav od 1978. godine (¢l. 2).

d) Teorijski stavovi o primeni liberalnog nacionalizma i konsocifativae de-
mokratije u vifenacionalnim federacijama. Postavke o liberalnom nacionalizmu
i konsocijativnoj demokratiji kao refenju za probleme u vifenacionalnim fede-
racijama nailaze na razli¢ite odjeke u nauci, a sva shvatanja se uglavnom mogu
podeliti u tri grupe.’*! Prva grupa autora smatra da su ti koncepti primen-
ljivi u svim drZavama, éak i onima u kojima nije do kraja sproveden proces
demokratizacije. Druga grupa pisaca tvrdi da liberalni nacionalizam ne moge
biti osnova sistematske teorije federalizma u podeljenim druitvima i umesto
toga predlaZe razligite pristupe koji su fokusirani na izgradnji drfave, demo-

izaciji i ja¢anju nacionalnog identiteta u viSenacionalnim dravama. Treéa
grupa autora uglavnom negira primenljivost federalizma u vifenacionalnim
drudtvima vopéte i umesto toga zagovara jake unitarne drzave ili stvaranje vise
drZava, otvoreno podriavajudi moguénost secesije. Samim tim, oni negiraju i
liberalni nacionalizam i konsocijativou demokratiju kao mehanizme za posti-
zanje ekvilibrijuma u takvim federacijama. Dakle, dok'prve dve grupe autora
zadrZavaju koncept videnacionalnog federalizma, pri éemu druga grupa do-
vodi u pitanje njegovu zasnovanost na vrednostima liberalnog nacionalizma,

422 Vid. W, Swenden (2006), 262,

423 André Bachtiger, Jiirg Steiner, Switzerland: Territorial Cleavage Management®, Federal-
ism and Territorial Cleavages (eds. U. M. Amoretti, N. Bermen), Baltimore 2004, 47.

424 [bid., 40.
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Whilst the application of the above arguments to Bosnia might not be without
its problems, since Canada and Bosnia are very different political systems with
very different histories, there are, nevertheless, some important lessons to be
learnt from the Canadian School. In particular, the link between federalism as a
tool of conflict-management in democratic societies for the accommodation of
national diversity is directly applicable to Bosnia. Furthermore, the institutional
suggestions focusing on asymmetry and veto rights for the different nations within
a multinational state have also been applied in Bosnia.

Multinational Federalism Revisited

As has been demonstrated previously, the argument of the Canadian School follows
closely the conceptions of Liberal Nationalism. This view has been questioned
over the last years and its critics can be categorised into three groups:

1. Authors who agree with the values of Liberal Nationalism but expand its
application to countries other than Canada and also to countries which are
still democratising.

2. Authors who argue that Liberal Nationalism cannot be the basis of a
systematic theory of federalism in divided societies and instead suggest
different approaches that focus on state-building, democratisation and the
strengthening of “national” identity in multinational states.

3. Authors who generally deny the applicability of federalism in diverse
societies and instead either argue for strong unitary states or for the creation
of multiple states. They argue strongly for the possibility of secession.

Whilst the first two groups of authors retain the concept of “multinational
federalism” but question its foundation on the values of Liberal Nationalism, the
third group of authors argues that federalism will have no or very little success in
diverse societies. They argue that, especially in the context of democratisation and
after ethnic conflicts, federalism cannot be seen as an argument for creating “unity
in diversity” but instead strengthens nationalist parties and, therefore, supports
secessionist movements and further conflicts.*

Ferran Requejo and Rainer Baubdck can be seen as authors belonging to the
first category. Both authors built their arguments on the normative framework of
Liberal Nationalism. However, they expand their arguments to other federations

44  Authors of this school of thought are often debating the broader issues of
democratisation and state-building. Their criticisms focus on outside state-building, which
has neither a consensus between the governed nor the acceptance of the society in question.
See, for example: Fukujama, Francis: ‘Stateness First’ in: Journal of Democracy, Vol. 16,
No. 1, January 2005, pp. 84-8. Since it is our aim to develop a useful theory of multinational
federalism, we will not analyse the arguments of these authors in detail. However, we will
refer to parts of their criticism.
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nacionalnog federalizma, posebno asimetri¢énih aranZmana u viSenacional-
nim federacijama, o vrednosti slobode izbora, o novoj koncepciji jednakosti
u federaciji i iznosi argument da je razli¢itost sama po sebi vrednost koju
treba ouvati.*2® Oba autora se fokusiraju na vaZnost priznanja manjinskih
naroda, kao i na njihovu autonomiju i participaciju u centralnim drZavnim
institucijama. Oni se saglaSavaju i o tome da je asimetri¢ni federalizam vaZan
i zagovaraju moguénost secesije.**” Jasno je da je vecina tih stavova utopisti¢-
ka i preterana.
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treca grupa autora tvrdi da federalizam ne moZe imati ili moZe imati vrlo malo
uspeha u vifenacionalnim drutvima. Ti autori tvrde da se, posebno u kontek-
stu demokratizacije i nakon etnickih sukoba, federalizam ne moie promatrati
kao argument za stvaranje ,jedinstva u razliitosti® jer on jata nacionalistiCke
stranke i stoga podriava secesionisticke pokrete i dalje sukobe.

Predstavnici prve grupe misljenja su, osim vife puta spomenutih Zerena

Kajla i Vila Kimlike, i Feran Rakuejo (Ferran Requejo) i Rajner Baubek (Rai
ner Baubdck). Zeren Kajl navodi da .1 liberalni nacionalizam i konsocijativna

e prilagodavanja razli¢itosti u okviru liberalne demo-

" i da se u obe teorije istife vaZnost autonomije razlicitih na-
cija u jednoj driavi u pitanjima identiteta, kulture i jezika i da obe pokazuju
da je primena federalizma valjan okvir za garantovanje autonomije manjin-
skih naroda. Stoga Vil Kimlika, kao jedan od najpoznatijih predstavnika Skole
liberalnog nacionalizma, dodaje da |[tamo gde nacionalne manjine formiraju
jasne vecine u svojim istorijskim otadfbinama, a posebno tamo gde imaju
neku prethodnu istoriju samouprave, nije jasno da li postoji neka realna alter-

nativa teritorijalnoj autonomiji ili visenacionalnom federalizmu?. 420

Feran Rakuejo i Rajner Baubek smatraju da se mehanizmi liberalnog
nacionalizma i konsocijativne demokratije mogu primeniti na sve viSenaci-
onalne drzave, narotito aludirajudi na drzave koje se i dalje ,federalizuju®,
kao ito su Spanija i Belgija, i, u manjem obimu, Italija i Ujedinjeno Kraljev-
stvo. Feran Rakuejo razvija teoriju [jvrednosnog pluralizmal® [(value pluralism)
koja se odnosi na jMecu sposobnost da se obezbedi oblik politickog liberaliz-
ma koji je osetljiviji na dobra, vrednosti i identitete =un_e=p_=§ i _E_E_.saﬁ
_v__._.;_._n.sb._ﬁu Rajner Baubek, s druge strane, 8

mec_é::e druge grupe midljenja su Alfred Stepan i Nensi Bermeo,
koji su, pifuéi o videnacionalnim federacijama, dali vifestruki doprinos te-
oriji federalne driave - njenom nastanku i prirodi, vaZnosti demokratije u
federaciji, ali i stabilnosti federacije, njenoj ulozi u refavanju sukoba i moguc-
nosti secesije. U opisu odnosa demokratije i federalizma u vifenacionalnim

425 5. Keil, 37
426 W. Kymlicka (2000a), 217,
27 F. Requejo (2005), 15.

428 5. Keil, 41
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Federalism in Multinational States

Both Liberal Nationalism and consociational democracy offer forms of
accommodating diversity within the settings of a liberal democratic state. Both
theories highlight the importance of autonomy for different nations within one
state in questions of identity, culture and language. Both theories demonstrate that
the application of federalism would be a useful tool to guarantee autonomy while,
at the same time, promoting participation in central institutions. Will Kymlicka,
as a representative of the Liberal Nationalist school, argues: ‘[w]here national
minorities form clear majorities in their historic homelands, and particularly
where they have some prior history of self-government, it is not clear that there
is any realistic alternative to TA [Territorial Autonomy S. K.] or multination
federalism./?

From Liberal Nationalism to Multinational Federalism

Multinational federalism refers to the intention ‘to accommodate the desire of
national minorities for self-government, principally by creating a province (or
provinces) in which one or more minority groups can constitute a clear majority
of the citizens and in which they can exercise a number of sovereign powers.’*°
Thus, we see the direct link between the Liberal Nationalist claim of minority
self-determination and multinational federalism. Furthermore, Kymlicka has
demonstrated the connection between Liberal Nationalism and multinational
federalism and argues that “over the past thirty years, Western democracies have
developed a number of interesting, and [...] effective models for accommodating
ethnocultural diversity. One of these models involves the use of federal [...]
forms of territorial autonomy to enable self-government for national minorities
and indigenous peoples.’!' Multinational federalism, Kymlicka argues, promotes
the liberal values of peace and individual security, democracy, individual rights,
economic prosperity and inter-group equality in the multinational polity.** Even
more importantly, {[d]emocratic federalism has domesticated and pacified
nationalism, whilst respecting individual rights and freedom. 3

Whilst generally positive about the potential of federalism as a tool of conflict-
management in divided societies, Kymlicka argues that the introduction of
federalism in multinational states was not the end of discussions about secession

29 Kymlicka, Will: ‘Federalism and Secession: At Home and Abroad’ in: Canadian
Journal of Law and Jurisprudence, Vol. 13, No. 2, July 2000, pp. 207-24, here p. 217.

30 Norman, Wayne: Negotiating Nationalism (Nation-Building, Federalism, and
Secession in the Multinational State), Oxford University Press: New York and Oxford
2006, pp. 87-8.

31 Kymlicka, Will: ‘Federalism and Secession’, 2000, p. 207.

32 Ibid. pp. 212-13.

33 Ibid. p. 213.
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including especially the “federalising” countries of Spain and Belgium and, to a
lesser extent, Italy and the United Kingdom (UK). Baubdck justifies the strength
of multinational federalism and, particularly, asymmetrical arrangements in
multinational federations on the basis of the values of freedom of choice, a
new conception of equality that allows special recognition, and the argument
that diversity itself is a value to preserve.” In contrast, Requejo develops
a theory of “value pluralism” which refers to a fgreater ability to provide a
version of political liberalism that is more sensitive to the goods, values and
identities of national and cultural pluralism.’*® Value Pluralism is a defence of
the ‘existence of a multiplicity of heterogeneous values’*’ and a focus on the
liberal values of liberty, equality and individual dignity.*® Both authors focus
on the triad of recognition, autonomy/self-government and participation in the
central institution for minority nations, all of which have already been discussed
previously. They also share further arguments: they both agree on the importance
of asymmetrical federalism; both argue for the possibility of secession and
both focus on the importance of a plural citizenship conception, which allows
minorities to identify with their national group as well as with the state in which
they live in.*

The second group of authors studies federalism in a different context. Whilst
the Canadian School, Requejo and Baubdck debate their claims and arguments on
the basis of the established democracies of Belgium, Canada and Spain; a second
group of authors discuss federalism in the context of ethnic conflict, democratisation
and conflict-management. We shall discuss the contributions of Alfred Stepan and
Nancy Bermeo as important contributors to this group of authors.

Alfred Stepan and Nancy Bermeo have both contributed to the discussion of
federalism in multinational states in three ways. First, they have contributed by
conceptualising the origins and nature of federations. Second, both have argued
for a strong connection of democracy and federalism in multinational states.
Third, both have contributed to the discussion of stability, security, secession and
the appropriateness of federalism as a tool in conflict-management.

45 Baubock, Rainer: United in Misunderstanding? Asymmetry in Multinational
Federations, IWE Working Paper No. 26, Austrian Academy of Sciences, Vienna, May
2002, available at: http://eif.univie.ac.at/downloads/workingpapers/IWE-Papers/WP26.pdf
(accessed 15 February 2013), pp. 22-38.

46 Requejo, Ferran: Multinational Federalism and Value Pluralism (The Spanish
Case), Routledge: London 2005, p. 15.

47 Requejo, Ferran: ‘Value Pluralism and Multinational Federalism’ in: Australian
Journal of Politics and History, Vol. 50, No. 1, 2004, pp. 23-40, here p. 25.

48 Requejo, Ferran: Multinational Federalism, 2005, p. 27.

49 Ibid, pp. 35-8, Baubdck, Rainer: United in Misunderstanding?, 2002, pp. 4-38,
as well as: Baubock, Rainer: Multination Federalism: Territorial or Cultural Autonomy?,
Willy Brandt Series of Working Papers in International Migration and Ethnic Relations,
No. 2, November 2001, available at: http://dspace.mah.se:8080/bitstream/2043/690/1/
Workingpaper201.pdf ( accessed 15 February 2013), pp. 3—15.
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In a well known essay in the Journal of Democracy, Alfred Stepan introduced
a concept important to the origins of federalism. He claimed that the Rikerian
model of “federal bargaining” cannot explain the origin of several federations
and introduced the concepts of “coming-together federalism” and ‘“holding
together federalism”. The former he described as the free association of formerly
independent states (USA, Germany, and Switzerland) and the latter as the
federalisation of a former unitary state (Belgium, Spain).”® Furthermore, in his
description of the relationship of democracy and federalism in multinational
states, Stepan highlights the importance of the overrepresentation of minorities
at the central level, the influence of the national groups in the upper chamber and
the autonomy for the nations in their constituent unit.>' Although he refers to the
debate of Liberal Nationalism and bases his arguments on the same values of
equality between all national groups and the value of diversity itself, he points out
that, in every multinational federation, there exists a conflict between individual
rights, mostly protected by central institutions, e.g, a bill of rights, and group
rights, protected by the constituent parts (for example, special language rights and
bank holidays). This conflict is the reason why Liberal Nationalism, according to
Stepan, cannot give an answer to the question of multinational federalism.*? Finally,
Stepan makes a clear argument for the importance of federalism in multinational
states: if multinational states want to establish a functioning democracy, they will
have to take federal solutions into account.>

The same argument is presented by Nancy Bermeo. Basing her analysis on
statistical data of the Minorities at Risk project, she comes to the conclusion that
federalism has contributed to a peaceful conflict-management in ethnically and
nationally divided countries.** She presents federalism as a viable solution to
societies that face ethnic conflicts and claims against critics that fit is historically
inaccurate to argue that it [federalism S.K!] brings on separation.’* For her, the
core of a functional federation in divided societies is the voluntary character of
the federation; in fact a stable multinational democratic federation can only work
if it is voluntary. °If political leaders are to adopt federalism voluntarily, they will
have to know which institutional variations suit their countries best.’*® She argues

50 Stepan, Alfred: ‘Federalism and Democracy: Beyond the U.S. Model’ in: Journal
of Democracy, Vol. 10, No. 4, 1999, pp. 19-34. He also introduces the concept of “putting
together federalism” which refers to the forceful and non-democratic nature of a federation
and he names the Soviet Union as an example.

51 Ibid. p. 24.

52 Ibid. pp. 30-2.

53 Ibid. p. 24.

54 Bermeo, Nancy: ‘The Import of Institutions’ in: Journal of Democracy, Vol. 13,
No. 2, April 2002, pp. 96110, here p. 99. Bermeo also introduces the category of “forced
together federalism” which refers to the forced creation of a federal system by outsiders.
This system lacks the core element of a “voluntary union.”

55 Ibid. p. 107.

56 Ibid. p. 108.
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jasne vecine u svojim istorijskim otadfbinama, a posebno tamo gde imaju
neku prethodnu istoriju samouprave, nije jasno da li postoji neka realna alter-

nativa teritorijalnoj autonomiji ili visenacionalnom federalizmu?. 420

Feran Rakuejo i Rajner Baubek smatraju da se mehanizmi liberalnog
nacionalizma i konsocijativne demokratije mogu primeniti na sve viSenaci-
onalne drzave, narotito aludirajudi na drzave koje se i dalje ,federalizuju’,
kao ito su Spanija i Belgija, i, u manjem obimu, Italija i Ujedinjeno Kraljev-
stvo. Feran Rakuejo razvija teoriju [jvrednosnog pluralizmal® [(value pluralism)
koja se odnosi na jMecu sposobnost da se obezbedi oblik politickog liberaliz-
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koji su, pifuéi o videnacionalnim federacijama, dali vifestruki doprinos te-
oriji federalne driave - njenom nastanku i prirodi, vaZnosti demokratije u
federaciji, ali i stabilnosti federacije, njenoj ulozi u refavanju sukoba i moguc-
nosti secesije. U opisu odnosa demokratije i federalizma u vifenacionalnim
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42 Multinational Federalism in Bosnia and Herzegovina

In a well known essay in the Journal of Democracy, Alfred Stepan introduced
a concept important to the origins of federalism. He claimed that the Rikerian
model of “federal bargaining” cannot explain the origin of several federations
and introduced the concepts of “coming-together federalism” and ‘“holding
together federalism”. The former he described as the free association of formerly
independent states (USA, Germany, and Switzerland) and the latter as the
federalisation of a former unitary state (Belgium, Spain).>® Furthermore, in his
description of the relationship of democracy and federalism in multinational
states, Stepan highlights the importance of the overrepresentation of minorities
at the central level, the influence of the national groups in the upper chamber and
the autonomy for the nations in their constituent unit.> Although he refers to the
debate of Liberal Nationalism and bases his arguments on the same values of
equality between all national groups and the value of diversity itself, he points out
that, in every multinational federation, there exists a conflict between individual
rights, mostly protected by central institutions, e.g, a bill of rights, and group
rights, protected by the constituent parts (for example, special language rights and
bank holidays). This conflict is the reason why Liberal Nationalism, according to
Stepan, cannot give an answer to the question of multinational federalism.*? Finally,
Stepan makes a clear argument for the importance of federalism in multinational
states: if multinational states want to establish a functioning democracy, they will
have to take federal solutions into account.*

The same argument is presented by Nancy Bermeo. Basing her analysis on
statistical data of the Minorities at Risk project, she comes to the conclusion that
federalism has contributed to a peaceful conflict-management in ethnically and
nationally divided countries.** She presents federalism as a viable solution to
societies that face ethnic conflicts and claims against critics that ‘it is historically
inaccurate to argue that it [federalism S.K.] brings on wo@ﬁmaosn.mm\mg her, the
core of a functional federation in divided societies is the voluntary character of
the federation; in fact a stable multinational democratic federation can only work
if it is voluntary. §If political leaders are to adopt federalism voluntarily, they will
have to know which institutional variations suit their countries best.”>® She argues

50 Stepan, Alfred: ‘Federalism and Democracy: Beyond the U.S. Model’ in: Journal
of Democracy, Vol. 10, No. 4, 1999, pp. 19-34. He also introduces the concept of “putting
together federalism” which refers to the forceful and non-democratic nature of a federation
and he names the Soviet Union as an example.

51 Ibid. p. 24.
52 Ibid. pp. 30-2.
53 Ibid. p. 24.

54 Bermeo, Nancy: ‘The Import of Institutions’ in: Journal of Democracy, Vol. 13,
No. 2, April 2002, pp. 96-110, here p. 99. Bermeo also introduces the category of “forced
together federalism” which refers to the forced creation of a federal system by outsiders.
This system lacks the core element of a “voluntary union.”

55 Ibid. p. 107.
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for the introduction of asymmetrical federalism to accommodate the different
demands of different national groups, too. Finally, her arguments why federalism
is a “merit” in multinational states go in the same direction, it allows national
autonomy on the one side whilst providing inclusion in the central institutions on
the other. Furthermore, it can enhance the political and economic participation of
all national groups within the federation and therefore again refers to the Liberal
Nationalist value of equality.’’

Finally, the third group of authors denies the applicability of federalism in
a multinational and, particularly, in a post-conflict society. Coming from the
background of conflict analysis, Chaim Kaufmann has become one of the most
popular authors of this group. He argues that federalism will institutionalise
conflicts that took place on the battlefield and will consequently lead to permanent
blockade and a high risk of renewed inter-group violence. Instead, he suggests
the possibility of secession and even population transfers, arguing that, in the
long-term, this will lead to more stability and higher chances for a permanent
absence of violence.’® Whilst his conclusions might not be applicable to Bosnia,
his discussion about federalism as a mechanism of institutionalising conflict is
very relevant and important for Bosnia.*

Donald Horowitz does not completely deny the applicability of federalism
in multinational states, however, he argues strongly against the creation of
homogenous sub-units in the multinational federation. Instead, Horowitz argues
for the creation of multinational regions that will enhance co-operation between
the different national groups. Horowitz’ integrative concept is further strengthened
by a preferential electoral system, which would favour moderate candidates and
demand that representatives of different national groups must gain the support
of representatives of other groups in order to be elected to public office. In a
nutshell, Horowitz argues that the institutional framework of a multinational state
should not enhance further separation but should enhance and favour co-operation
between different national groups.®

Where does this discussion about multinational federalism leave us?
Multinational federalism, after all, remains a mainly descriptive term that refers to the
implementation of a federal political system to “manage” different nations within one

57 Bermeo, Nancy: ‘Conclusion: The Merits of Federalism’ in: Bermeo, Nancy and
Amoretti, Ugo (eds): Federalism and Territorial Cleavage, John Hopkins University Press:
Baltimore 2004, pp. 457-83.

58 Kaufmann, Chaim: ‘When All Else Fails: Ethnic Population Transfers and
Partition in the Twentieth Century’ in: International Security, Vol. 23, Nr. 2, Autumn 1998,
pp- 120-56. Also: Kaufmann, Chaim: ‘Possible and Impossible Solutions to Ethnic Civil
Wars’ in: International Security, Vol. 20, No. 4, Spring 1996, pp. 136-75.

59 See the chapters “The Bosnian Federation” and “Federalism in Bosnia” for this
discussion.

60 Horowitz, Donald: Ethnic Groups in Conflict, 2nd edition, University of California
Press: Los Angeles 2000.
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drZavama, Stepan naglasava vainost prezastupljenosti manjina na centralnom
nivou, uticaja nacionalnih grupa u federalnom domu i n:EEEan naroda u
njihovoj federalnoj jedinici.®*” lako se poziva na ra: 1 0 liberalnom naci-
onalizmu i svoje argumente zasniva na sliénim vrednostima (jednakosti svih
nacionalnih grupa i vrednosti same raznolikosti), on istife da u svakoj vi-
Senacionalnoj federaciji postoji sukob izmedu individualnih prava, vedinom
zadticenih od centralnih institucija, i grupnih prava, zatiCenih u federalnim
jedinicama. Zbog tog konflikta, prema Stepanovom misljenju, liberalni naci-
onalizam ne mot#e efikasno da odgovori na probleme videnacionalnog fede-
ralizma. § druge strane, on smatra da vienacionalne drave koje Zele da us-
postave funkcionalnu demokratiju moraju da uzmu u razmatranje federalno
uredenje.**! Sli¢no argumentuje i Bermeo, koja istice da je federalizam u ve-
likoj meri doprineo mirnom upravljanju sukobima u nacionalno podeljenim
zemljama.**? Ona predstavlja federalizam kao odrZivo reSenje za drudtva koja
se suodavaju s etnickim konfliktima i tvrdi da je Listorijski netaéno tvrditi
da on (federalizam, M. §!) donosi razdvajanjeT}*** Stoga, JJako politicki lideri
dobrovoljno usvoje federalizam, oni ¢e morati da znaju koje institucionalne
varijacije najbolje odgovaraju njihovim zemljamaT*** Ona je pristalica asime-
tri¢nog federalizma, kako bi zahtevi svake nacionalne grupe bile zadovoljene
na adekvatan naéin. Bermeo smatra da je federalizam klju¢an u vi$enacio-
nalnim drfavama, zato §to omoguéava nacionalnu autonomiju, s jedne stra-
ne, dok istovremeno obezbeduje ukljuéivanje u centralne institucije, s druge
strane® Ona tvrdi da federalizam mode poboljéati politicko i ekonomsko
ucedce svih nacionalnih grupa u federaciji, pozivajuéi se na doktrinu liberal-
nog nacionalizma. 438
Konaéno, trecoj grupi midljenja, kojim se negira moguénost mn.m&.u:nsp
da redi probleme u vifenacionalnim, a posebno postkonfliktnim dru
pripadaju Kaim Kaufman (Chaim Kaufmann) i Donald Horovic Gc:&& E?
rowitz). Kaufman, kao jedan od najradikalnijih autora iz te grupe, tvrdi da ¢e
federalizam institucionalizovati sukobe koji su se odigrali na bojnom polju,
da ée izazvati trajnu blokadu i visok rizik od ponovnog nasilja medu grupa-
ma. Umesto 8m¥ on sugerise moguénost secesije, pa ¢ak i transfera stanov-
sgoroéno omoguciti vecu stabilnost i vece Sanse za
trajno _EE.EEE__" ,:mm__,_n. */ Donald Horovic ne poriée potpuno primenlji-
vost federalizma u vienacionalnim drZavama, ali se snaZno protivi stvara-
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431 Ibid, 30-32.

432 N. Bermeo (2002), 99.

433 Ibid, 107,

434 Ibid,, 108,

435 Vid. N. Bermeo (2004), 457483,

436 5. Keil, 43.

437 Chaim Kaufmann, When All Else Fails: Ethnic Population Transfers and Partition in the
Twentieth Century®, International Security 23, 2/1998, 120-156.
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for the introduction of asymmetrical federalism to accommodate the different
demands of different national groups, too. Finally, her arguments why federalism
is a “merit” in multinational states go in the same direction, it allows national
autonomy on the one side whilst providing inclusion in the central institutions on
the other. Furthermore, it can enhance the political and economic participation of
all national groups within the federation and therefore again refers to the Liberal
Nationalist value of equality.’’

Finally, the third group of authors denies the applicability of federalism in
a multinational and, particularly, in a post-conflict society. Coming from the
background of conflict analysis, Chaim Kaufmann has become one of the most
popular authors of this group. He argues that federalism will institutionalise
conflicts that took place on the battlefield and will consequently lead to permanent
blockade and a high risk of renewed inter-group violence. Instead, he suggests
the possibility of secession and even population transfers, arguing that, in the
long-term, this will lead to more stability and higher chances for a permanent
absence of violence.’® Whilst his conclusions might not be applicable to Bosnia,
his discussion about federalism as a mechanism of institutionalising conflict is
very relevant and important for Bosnia.*

Donald Horowitz does not completely deny the applicability of federalism
in multinational states, however, he argues strongly against the creation of
homogenous sub-units in the multinational federation. Instead, Horowitz argues
for the creation of multinational regions that will enhance co-operation between
the different national groups. Horowitz’ integrative concept is further strengthened
by a preferential electoral system, which would favour moderate candidates and
demand that representatives of different national groups must gain the support
of representatives of other groups in order to be elected to public office. In a
nutshell, Horowitz argues that the institutional framework of a multinational state
should not enhance further separation but should enhance and favour co-operation
between different national groups.®

Where does this discussion about multinational federalism leave us?
Multinational federalism, after all, remains a mainly descriptive term that refers to the
implementation of a federal political system to “manage” different nations within one
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Amoretti, Ugo (eds): Federalism and Territorial Cleavage, John Hopkins University Press:
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discussion.

60 Horowitz, Donald: Ethnic Groups in Conflict, 2nd edition, University of California
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Ukratko, Horovic tvrdi da institucionalni okvir vifenacio-
nalne drZave ne bi trebalo da pojacava dalje razdvajanje veé treba da poboljia
i favorizuje saradnju izmedu razli¢itih nacionalnih grupa.** Taj autor navodi
nekoliko slabih tadaka konsocijativnih mehanizama. ¥ Pre svega, konsoci-
jativni pristup podrazumeva .driavnidtvo” (statesmanship), odnosno volju
politickih predstavnika vedinske zajednice (ili nacije), i na centralnom i na
regionalnom nivou, da efektivno deli politicku vlast sa predstavnicima ma-
njinskih zajednica (nacija). Pritom, politicki predstavnici ve¢inske zajednice
¢esto nisu skloni da se prilagodavaju konsocijativnim mehanizmima, naroci-
to kad pripadnici te grupe nemaju takvih sklonosti. Zatim, kompromisi koji
se postizu u okviru organa u kojima funkcionifu konsocijativni mehanizmi
mogu skupo koitati politicke predstavnike vecine jer opozicija moie kritika-
ma vlasti, a naroito kampanjom u kojoj nudi manje pomirljivu politiku, da
pridobije veliki broj birata. Konaéno, konsocijativni pristup prinuduje na po-
delu politicke vlasti nakon izbora, ali postojanje nacionalnih stranaka ili pro-
porcionalni izborni sistem ne podsti¢u saradnju u predizbornoj areni. Zato
~postoji znacajna razlika izmedu ponadanja partija u federalnoj predizbornoj
kampanji i njihovog ponasanja u pregovorima o koaliciji**!! Stoga postoja-
nje federalnih politickih stranaka koje ne zastupaju interese neke od grupa
ved se rukovode opitim interesima moZe biti od presudnog znaéaja. Drugim
reima, za stabilan federalni aranZman treba da postoji ..integrativna® partija,
odnosno ,partija u kojoj polititari na jednom nivou vlasti imaju organizaci-
oni odnos sa politiCarima na drugim nivoima, kao i sa politiarima na svom
nivou".#? Takve partije po pravilu imaju stav da je korist svakog federalnog
subjekta priblino jednake vainosti, pa stoga .preferiraju pravicne raspodele
koristi”** Razume se, integrativne partije se ne pojavljuju niotkuda niti su
njihovo osnivanje i uspedno delovanje mogudi u svakoj viSenacionalnoj za-
jednici. U Belgiji se, smatra Horovic, &ini logi¢nijim i lak$im potpuno ukida-
nje federalnih izbora i izbor federalnog parlamenta na regionalnim izborima
nego navodenje jezickih partija da ponovo udruze snage. Stvaranje dvojezié-

438 Donald L. Horowitz, Ethnic Groups in Conflict, 2% ed., Los Angeles 2000, 682-683,

439 5. Keil, 43.

440 Donald L. Horowitz, Constitutional Design: Proposals versus Processes”, The Architec-
ture of Democracy: Constitutional Design, Conflict Mamagement and Democracy (ed. A.
Reynolds), Oxford 2002, 20-23,

441 W, Swenden (2006), 285.

442 M. Filippov, P C. Ordeshook, O. Shvetsova, 188.

443 Ihid., 190,
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in multinational states, but instead ‘recognizes and affirms the sense of national
identity amongst the minority group’ and, therefore, ‘secession becomes more
conceivable and a more salient option, even with the best-designed federal
institutions.’** Therefore, it is important to point out that federalism provides
neither an answer to all relevant questions in multinational states nor does its
implementation lower the demand for further autonomy and secession.

The “Canadian School” of Multinational Federalism*

The combination of Liberal Nationalist thinking and its practical application in a
multinational federation was first discussed in Canada. To date, the literature about
normative debates on multinational federalism demonstrates a clear dominance
of authors who take Canada as their prime example to explain the relationship of
democracy, federalism and nationalism.3¢

The first contribution develops out of the arguments of the Liberal
Nationalism School. Will Kymlicka argues that Canada needs Fto find some form
of asymmetrical multinational federalism.’¥” He refers to Canada as a ‘federation
of peoples] and the importance of ‘national recognition’ for the Québécois.
In short, starting from the argument of self-determination and self-expression
of national minorities (and in other works he also includes indigenous peoples
in Canada®), Kymlicka highlights the importance of recognising national
diversity, self-government for the different nations in Canada and asymmetrical

34 Kymlicka, Will: Politics in the Vernacular, 2001, p. 113.

35 By referring to a “Canadian School” I am aware that not all authors who will be
mentioned are native Canadians nor work in Canada. However, their communality is their
interest in the Canadian polity as a form of multinational federation.

36 Among others, see the above mentioned works by Kymlicka, as well as: Kymlicka,
Will: The Rights of Minority Cultures, Oxford University Press: Oxford 1995; Kymlicka,
Will and Ian Shapiro (Ed): Ethnicity and Group Rights, New York University Press: New
York and London 1997, Kymlicka, Will and Magda Opalski: Can Liberal Pluralism be
Exported? (Western Political Theory and Ethnic Relations in Eastern Europe), Oxford
University Press: Oxford and New York 2001; Gagnon, Alain and James Tully (Ed):
Multinational Democracies, Cambridge University Press, Cambridge 2001; Taylor, Charles:
Reconciling the Solitudes, 1993; Tully, James: Strange Municipality (Constitutionalism
in an age of diversity), Cambridge University Press: Cambridge 1995 (here used 7th
reprint 2006); Keating, Michael and Gagnon, Alain (Ed): Political Autonomy and Divided
Societies, Palgrave MacMillian: Basingstoke 2012.

37 Kymlicka, Will: ‘Multinational Federalism in Canada: Rethinking the Partnership’
in: Policy Options, March 1998, pp. 5-9, here p. 9. See also his arguments in: Kymlicka,
Will: Finding Our Way: Rethinking Ethnocultural Relations in Canada, Oxford University
Press: Oxford and New York 1998.

38 Ibid.p.5andp. 8

39 Kymlicka, Will: Politics in the Vernacular, 2001, especially chapter 6.
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arrangements*® within the federal state. These demands have been met by the
arguments of other authors: Alain Gagnon argues that special recognition of
diversity and self-government of minority nations combined with asymmetrical
federalism, contributes to equality and a stronger democracy within the
multinational state.*’ Wayne Norman focuses on similar normative values by
arguing that fwhen considerations of identity, justice and stability are all given
equal footing in the public deliberation of constitutional negotiations there should
be a greater chance of finding acceptable solutions for all parties.’* Finally, Alan
Patten argues that the core of a multinational federal system is a ‘right to equal
recognition of identity in the public sphere.’®® Different authors focus on the links
between the normative values of equality, liberty, and democratic participation
and connect these to the values of communal identity, self-determination of
minority nations and the right of recognition.

Furthermore, scholars of the “Canadian School” focused on practical suggestions
for the implementation of recognition, self-government and participation. We
have already discussed Gagnon’s and Kymlicka’s suggestions for asymmetrical
federalism in Canada and the recognition of the Québécois as a constituent people.
Additionally, we have seen that the demand for asymmetrical federalism does not
only comprise some units having more decision-making powers than others, but
also some units (those representing minority nations) having special veto rights in
central institutions as well as reserved seats.

40 Asymmetrical federalism can refer to different qualities of the multinational
polity. All federations are characterised by a form of “natural” asymmetry, which refers
to the difference in size, population, economic development and wealth of the constituent
units in the federation. Secondly, a federal constitution can create differences between the
constituent units in their relationship to each other and to the federal government. This
form of asymmetry is characterised by an “unequal” distribution of power between the
federal units and the federal government and between the federal units themselves. This
distribution of power can include further self-governing rights for one or some units in
comparison to others as well as further financial resources for one or some units (possibility
to introduce additional taxation). It can, furthermore, refer to the possibility of different
influence of the units at the centre. Often this form of asymmetry includes some form of
asymmetrical voting rights in central institutions as well, for example, special minority
veto rights. For further reference to asymmetrical federalism, see: Agranoff, Robert (ed.):
Accommodating Diversity: Asymmetry in Federal States, Nomos: Baden Baden 1999.

41 Gagnon, Alain: ‘The Moral Foundation of Asymmetrical Federalism: A Normative
Exploration of the Case of Quebec and Canada’ in: Gagnon, Alain and Tully, James (eds):
Multinational Democracies, Cambridge University Press, Cambridge 2001, pp. 319-37.

42 Norman, Wayne: ‘Justice and Stability in Multinational Societies’ in: Gagnon,
Alain and Tully, James (eds): Multinational Democracies, Cambridge University Press,
Cambridge 2001, pp. 90-109, here p. 108 (in original in Italics).

43 Patten, Alan: ‘Liberal Citizenship in Multinational Societies’ in: Gagnon, Alain and
Tully, James (eds): Multinational Democracies, Cambridge University Press, Cambridge
2001, pp. 279-98, here p. 282.
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je i status nacionalnih manjina u federaciji, odnosno u federalnim jedinica-
ma. Tu postoji razlika u tretmanu i poloZaju nacionalnih manjina koje imaju
»5voju” federalnu jedinicu a ¢ine manjinu u drugoj federalnoj jedinici i naci-
onalnih manjina koje nemaju .svoju” federalnu jedinicu. Konaéno, izvestan
uticaj na uspeinost svake federacije, pa i vifenacionalne, ima velicina i snaga
federalnih jedinica, pa ée i tom pitanju biti posveéena painja.

a) h.u‘_“z?,nﬁ. Prema reCima Zerena Kajla, ,drzavljanstvo i lojalnost su dva
glavna faktora u vifenacionalnim federacijama”.*? Shvatanje federalizma kao
oblika minimalnog konsenzusa izmedu razli¢itih naroda podrazumeva lojal-
nost tih naroda prema njihovoj zajednickoj drzavi. ,Cini se®, primecuje Kajl,
»da ovde leZi kljuéni problem vifenacionalnih federacija, jer se u mononacio-
nalnim dr#avama oba oblika politicke lojalnosti poklapaju i dr#ava predstavlja
naciju.“* Nasuprot tome, u viSenacionalnim federacijama lojalnost prema
svom narodu i lojalnost prema zajednickoj driavi mogu biti suprotstavljene.
Zato je jedan od osnovnih elemenata vienacionalnih federacija tzv. plurina-
cionalni identitet (plurinational identity), koji svakom pojedincu omoguéava
da se identifikuje i sa svojom nacionalnom grupom i sa driavom.91

Neophodnost postojanja razli¢itih nivoa identiteta i lojalnosti u okviru
federacije klju¢ni je faktor uspeha vifenacionalnih federacija. Zbog toga je
vaina, a za opstanak videnacionalne ,mn&mqmi\_n verovatno i neizbezna, iz-
gradnja zajednitkog identiteta, koji ¢e svakog gradanina vezivati za federa-
ciju kao zajedni¢ku drfavu. Drugim reéima, u vifenacionalnim federacija-
ma je ,potrebno da postoje najmanje dva sloja nacionalnog identiteta koji
¢e se driati zajedno i raditi ispravno, taénije, nacionalna identifikacija sa
nacijom kojoj pripada i identifikacija sa zajednickom driavom”>*? Sve naci-
je u visenacionalnoj federaciji moraju imati neki oblik povezivanja sa zajed-
ni¢kom drZavom. Nepostojanje zajednicke vizije o drZavi i nedostatak bilo
kakvog osecanja pripadnosti zajednickoj drZavi rezultiraée pre ili kasnije
dugoroénom politiékom nestabilno&éu i pitanjem spoljnog samoodredenja,
to jest secesije.

Na pitanje kako stvoriti i podrZati lojalnost svih nacija prema driavi i
razviti zajedniéki identitet moZe se odgovoriti na dva naéina. Prvi naéin zago-
vara Pjer Eliot Trudo (Pierre Elliott Trudeau), koji tvrdi da [celo gradanstvo

5RO m» Nm.:_ _au —U.T:., m;v_ i .._.FI.__.(._ .T,.. n,r_:.._ E_ r. SAVIremena ,__m.m..n:..ir”_:ﬁ:g.,.- ,_..:._...i..._rﬁ- p,._ 1“.._5._ BV
di nacionalni konsenzus na najvedi zajednicki imenitelj izmedu razlicitih grupa koje dine
naciju.” Vid. Pierre Elliott Trudeau, Nationalism and Federalism'’, Theories of Federali-
sm. A Reader (eds. D. Karmis, W. Norman), London 2006, 221.

590 5. Keil, 47.

591 Ferran Requejo. Multinational Federalism and Value Pluralism (The Spanish Case), Lon-
don 2005, 72. , Priznavanje u multinacionalnim driavama, dakle, odnosi se na prizna-
vanje vife od jednog nacionalizma, nacionalnog identiteta i konalno nacije” (5. Keil,
46-47).

592 5. Keil, 47.
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Nationalism in Multinational Federations

By now it should be clear that the main task of federalism and democracy in
multinational states is the accommodation of ‘sub-state nationalism, that is, the
collective needs and requirements of the nation or nations that coexist within the
larger, overarching nationality of the federation taken as a whole.’”

Both federalism and democracy consist of accommodating qualities which can
be summarised in the values of recognition, participation and self-government.
However, the question that remains is how federalism and democracy affect
nationalism. _c§= Kymlicka has more than once argued that ‘[d]emocratic
federalism has domesticated and pacified nationalism.’”" Murray Forsyth, in his
analysis of federalism and nationalism, came to the same conclusion.”” However,
he also linked the “success’! of federalism as a tool of conflict-management” to
other conditions such as democracy, the nature of the conflict including the size and
strength of the groups in the conflict, and the will of the groups to unite.”* When
considering this argument a little more in detail, the nature of the relationship
between nationalism, democracy and federalism in a multinational federation can
be summarised as follows:

If different nations within a state demonstrate the will to live together, then a
democratic federalism (that highlights group rights and enables the different
nations to preserve their own identity within their province, whilst at the same
time enabling them to participate at the central level through a second chamber,
proportional representation and the inclusion in grand coalitions) is the most
promising concept. Participation (including recognition) and self-government,
therefore, offer different nations within the multinational state the highest degree
of self-determination.

Democracy and Federalism, in this case, allow the preservation and promotion
of different national identities. One core element of multinational federations is,
therefore, a ‘plurinational identity’ which allows the identification with the national
group as well as with the state.” Recognition in multinational states, therefore, refers

70 Burgess, Michael: Comparative Federalism, 2006, p. 108.

71 Kymlicka, Will: ‘Federalism and Secession’, 2000, p. 213, see also: Kymlicka,
Will: Politics in the Vernacular, 2001, p. 93 and Kymlicka, Will: ‘Nation-building and
Minority Rights’, 2000, p. 189.

72 Forsyth, Murray: ‘Introduction’ in: Forsyth, Murray (ed.): Federalism and
Nationalism, Leicester University Press: Leicester and London 1989, pp. 1-10.

73 He argues that ethnic cleavages and national conflicts are not solved in
multinational federations, but they are managed to enable a fair accommodation and
democratic participation. Indeed, this argument is very persuading and we shall from now
on refer to conflict-management in multinational states. See: Ibid. p. 5.

74 Ibid. p. 6.

75 Requejo, Ferran: Multinational Federalism and Value Pluralism, 2005, p. 72.
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to the recognition of more than one nationalism, national identity and finally nation.
But the question which arises immediately is: if democratic federalism recognises
and promotes self-determination of different nations within one state, what then
makes the state hold together? The answer to this question was mentioned in the
previous point: The existence of different levels of national identities and loyalties.
Multinational federations need the existence of at least two layers of national
identity to hold together and work properly, namely, national identification with the
nation one belongs to and identification with the common state. All nations within
the multinational federation need to have some form of shared identification with
the common state.” The absence of a common vision on the state and the lack of
any feelings of belonging to this state, will result in long-term political instability
and the question of external self-determination, ie, secession. It will be argued
below that the lack of identification with any form of Bosnian statehood amongst
Bosnian Serbs and Croats is one of the main reasons for the continued political
deadlock and the quest for secession amongst both groups.

Core Problems of Multinational Federations

Citizenship and Loyalty Citizenship and Loyalty are two major factors in
multinational federations that need our further attention. Pierre Elliot Trudeau
argued that the (multinational) federal state ‘reduces the national consensus to the
greatest common denominator between various groups composing the nation.”” It
follows that the agreement to federalism as a form of minimal consensus between
different peoples, reproduces minimal loyalty of the different peoples towards their
state. The question that arises is twofold, first, how can such a loyalty be constructed
or supported in the first place and, second, how can citizenship policies contribute to
ensuring the concept of dual political loyalty (loyalty to the own people/nation and
loyalty to the state)? Here seems to lay the core problem of multinational federations
since, in mono-national states, both forms of political loyalty overlap and the state
represents the nation (or at least claims to do so). Loyalty, and with it, identification,
are very abstract and multidimensional concepts. The question of how to create and
support the loyalty of all nations towards the state can be answered in two ways.
Trudeau argues that ‘the whole citizenry must be made to feel that it is only within
the framework of the federal state that their language, culture, institutions, sacred
traditions and standard of living can be protected from external attack and internal
strife.’™ It is, therefore, the guarantee of self-government and autonomy on the one
hand, and the inclusion of all the nations in the central institutions on the other hand,

76 Maiz, Ramon: ‘Democracy, Federalism and Nationalism in Multinational States’,
2000, p. 43.

77 Trudeau, Pierre Elliott: ‘Nationalism and Federalism’ in: Karmis, Dimitros and
Norman, Wayne (eds): Theories of Federalism. A Reader, Palgrave Macmillan: London
2006, pp. 221-6, here p. 221.

78 Ibid. pp. 222-3.
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mora osetiti da je samo u okviru federalne driave njihov jezik, kulturu, insti-
tucije, svete tradicije i #ivotni standard moguée zadtititi od spoljnog napada i
unutrainje borbe P ;Iu Prema tom shvatanju, garantovanje autonomije naroda,
s jedne strane, i participacija svih naroda (nacija) u centralnim institucijama,
s druge strane, moe %E_;n: i stvoriti osecanje _&u_scm: i identifikacije sa
federalnom drZzavom. Uz to, ,stalno prei .%: vanje * Sporazuma
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to the recognition of more than one nationalism, national identity and finally nation.
But the question which arises immediately is: if democratic federalism recognises
and promotes self-determination of different nations within one state, what then
makes the state hold together? The answer to this question was mentioned in the
previous point: The existence of different levels of national identities and loyalties.
Multinational federations need the existence of at least two layers of national
identity to hold together and work properly, namely, national identification with the
nation one belongs to and identification with the common state. All nations within
the multinational federation need to have some form of shared identification with
the common state.” The absence of a common vision on the state and the lack of
any feelings of belonging to this state, will result in long-term political instability
and the question of external self-determination, ie, secession. It will be argued
below that the lack of identification with any form of Bosnian statehood amongst
Bosnian Serbs and Croats is one of the main reasons for the continued political
deadlock and the quest for secession amongst both groups.

Core Problems of Multinational Federations

Citizenship and Loyalty Citizenship and Loyalty are two major factors in
multinational federations that need our further attention. Pierre Elliot Trudeau
argued that the (multinational) federal state ‘reduces the national consensus to the
greatest common denominator between various groups composing the nation.””” It
follows that the agreement to federalism as a form of minimal consensus between
different peoples, reproduces minimal loyalty of the different peoples towards their
state. The question that arises is twofold, first, how can such a loyalty be constructed
or supported in the first place and, second, how can citizenship policies contribute to
ensuring the concept of dual political loyalty (loyalty to the own people/nation and
loyalty to the state)? Here seems to lay the core problem of multinational federations
since, in mono-national states, both forms of political loyalty overlap and the state
represents the nation (or at least claims to do so). Loyalty, and with it, identification,
are very abstract and multidimensional concepts. The question of how to create and
support the loyalty of all nations towards the state can be answered in two ways.
Trudeau argues that ‘the whole citizenry must be made to feel that it is only within
the framework of the federal state that their language, culture, institutions, sacred
traditions and standard of living can be protected from external attack and internal
strife.’” It is, therefore, the guarantee of self-government and autonomy on the one
hand, and the inclusion of all the nations in the central institutions on the other hand,

76 Maiz, Ramon: ‘Democracy, Federalism and Nationalism in Multinational States’,
2000, p. 43.

77 Trudeau, Pierre Elliott: ‘Nationalism and Federalism’ in: Karmis, Dimitros and
Norman, Wayne (eds): Theories of Federalism. A Reader, Palgrave Macmillan: London
2006, pp. 221-6, here p. 221.

78 Ibid. pp. 222-3.
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that can support and create the feelings of loyalty and identification. The constant
review and maintenance of the agreement between peoples gives the multinational
federation legitimacy.

The second way to support the creation of loyalty and identification is the support
of common values. The common state represents certain values that all nations
share. Starting from universal human rights, these values will focus on the protection
of cultural diversity, the respect and solidarity for others in the state and finally
the creation of federal comity (Biindnistreue).” Federal comity in a multinational
state can be reduced to some key values, namely the belief in the legitimacy of
the federation, democracy, human rights, the protection of cultural diversity and
the aim for a common future. These values are very close to Jiirgen Habermas’
concept of Verfassungspatriotismus (constitutional patriotism).%° Habermas argues
that democracy will help to integrate different national identities into the joint
state. However, some authors have criticised Habermas’ concept of constitutional
patriotism and claim that it is not sufficient for multinational federations.®' The
creation of a non-ethnic identity and a common value system has lately played a key
role in the debates about European citizenship. Indeed, it is common agreement that
the majority of the peoples of the Western Balkans do see themselves as Europeans
and as part of European history and a shared European destiny.

What remains to be discussed is in which way citizenship policy can contribute
to a strengthening of dual political loyalty and identification. Some multilingual
countries like Switzerland have introduced dual citizenship; a citizenship of
a canton and the Swiss citizenship. Indeed, it seems as if the concept of dual
citizenship either with the kin-state of a nation or regional and national citizenship
seems to be an appropriate tool to address the demand for self-determination
whilst at the same time supporting loyalty for the common state.

Territoriality and Secession One of the major debates between authors on
multinational federalism and federation is the question of territoriality and,
combined with it, the question of secession. However, to assess fully the debates
about secession we have to distinguish between two concepts:

1. The question of whether federalism in multinational states necessarily
leads to secession.

2. The question of whether a multinational federation should include a right
to secede in the constitution and, if so, what the criteria for secession and
separation should be.

79 Burgess, Michael: Comparative Federalism, 2006, p. 113.

80 Habermas, Jiirgen: Die Einbeziehung des Anderen, Suhrkamp: Frankfurt am Main
1996, pp. 138-9.

81 Maiz, Ramon: ‘Democracy, Federalism and Nationalism in Multinational States’,
2000, p. 43.
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b} Secesija. Jedna od tadaka sporenja medu autorima koji pidu o vifenaci-
onalnom federalizmu jeste pitanje teritorijalne pripadnosti (.teritorijalnosti®)
i, u vezi sa njom, pitanje prava na secesiju. U vezi sa secesijom postavljaju se,
u osnovi, dva glavna pitanja: prvo je da li federalizam u videnacionalnim fe-
deralnim drfavama nuZno dovodi do secesije, a drugo je da li vifenacionalna
federacija treba da uredi pravo na otceplienje federalnim ustavom i, ako je
odgovor pozitivan, koji bi kriterijumi za secesiju trebalo da budu.

Kad je re¢ o pitanju da li se videnacionalni federalizam nuino okonéava
secesijom, Vil Kimlika primecuje da ,.5to vise federalizam uspeva da zadovolji
Zelju za samoupravom, to se vide prepoznaje i afirmife oseaj nacionalnog
identiteta medu manjinskom grupom i jata njeno m.o_hmm_s samopouzdanje”,
a kao posledica SEQH...EES« postaje sve zamis &wu i uocljivija opcija, ak
i sa najbolje | , institucijama”.>"” Nensi Bermeo, s &.:mo
strane, odbacuje argumente,*™ dok Kajl tvrdi da su oni slabi ,jer
je davanje autonomije i samouprave samo jedna strana novéica” i da ,uklju-
¢ivanje predstavnika (manjinske, M. 5.) nacije u centralne institucije drZave,
posebna prava veta i podtovanje i promovisanje razli¢itosti na centralnom ni-
vou (na primer, kroz viSejeziénost, proporcionalnu zastupljenost u drZavnoj
sluzbi) promovidu stvaranje zajednicke odgovornosti®®' Kajl smatra da se
ukljucivanjem razli¢itih nacija u procese donosenja odluka upravlja sukobi-
ma i stvara dugorofna stabilnost. On navodi i da ,,politi¢ka realnost Kanade,
Spanije i Indije pokazuje da postoji stalna debata o unutrainjem i spoljnom
samoopredeljenju i otcepljenju’, ali se ,takode mora priznati da su ove drZave
uspeino ostale zajedno tokom vise decenija i redile brojne politicke krize® 502
Ipak, kako upozorava Majkl Burdiis, vifenacionalne ?aeEEa ~ne smeju sebi
dozvoliti da omogude da se njihovi viSestruki identiteti i viestruke pripadno-
sti - njihovi posebni federalizmi - fragmentidu i polarizuju oko uskih, unu-
tradnjih, kulturno-ideolodkih lojalnosti &iji bi efekat bilo cepanje” jer bi ,to
stvorilo ogromnu ustavnu i polititku nestabilnost i moglo bi da dovede do
raspada federacije secesijoni".50

Drugo pitanje = propisivanje kriterijuma i procedure za secesiju najvidim
pravnim aktom federacije - jedno jé od najkontroverznijih pitanja u teoriji
o federalizmu. Jedno od kljuénih pitanja u danadnjim debatama o visenaci-
onalnim drfavama jeste da li manjine treba da imaju pravo na otcepljenje
kada centralna driava ne poituje &Eﬁﬁ. pravo na nacionalno i kulturno
samoodredenje. Ima pisaca koji zagovaraju garantovanje prava na secesiju u
federalnom ustavu pod odredenim uslovima. Tako je Alen Bjukenan (Allen
Buchanan) aﬁ.&c ,_s pod odredenim okolnostima, koje ukljuéuju krienje
ljudskih prava, tiraniju, pokusaj genocida i nezakonito zauzimanje teritori-

599 'W. Kymlicka (2001), 113.
600 N. Bermeo (2002), 107.
601 S. Keil, 49.

602 Ibid,

603 M. Burgess, 103.

48 Multinational Federalism in Bosnia and Herzegovina

that can support and create the feelings of loyalty and identification. The constant
review and maintenance of the agreement between peoples gives the multinational
federation legitimacy.

The second way to support the creation of loyalty and identification is the support
of common values. The common state represents certain values that all nations
share. Starting from universal human rights, these values will focus on the protection
of cultural diversity, the respect and solidarity for others in the state and finally
the creation of federal comity (Biindnistreue).” Federal comity in a multinational
state can be reduced to some key values, namely the belief in the legitimacy of
the federation, democracy, human rights, the protection of cultural diversity and
the aim for a common future. These values are very close to Jiirgen Habermas’
concept of Verfassungspatriotismus (constitutional patriotism).** Habermas argues
that democracy will help to integrate different national identities into the joint
state. However, some authors have criticised Habermas’ concept of constitutional
patriotism and claim that it is not sufficient for multinational federations.®’ The
creation of a non-ethnic identity and a common value system has lately played a key
role in the debates about European citizenship. Indeed, it is common agreement that
the majority of the peoples of the Western Balkans do see themselves as Europeans
and as part of European history and a shared European destiny.

What remains to be discussed is in which way citizenship policy can contribute
to a strengthening of dual political loyalty and identification. Some multilingual
countries like Switzerland have introduced dual citizenship; a citizenship of
a canton and the Swiss citizenship. Indeed, it seems as if the concept of dual
citizenship either with the kin-state of a nation or regional and national citizenship
seems to be an appropriate tool to address the demand for self-determination
whilst at the same time supporting loyalty for the common state.

Territoriality and Secession One of the major debates between authors on
multinational federalism and federation is the question of territoriality and,
combined with it, the question of secession. However, to assess fully the debates
about secession we have to distinguish between two concepts:

1. The question of whether federalism in multinational states necessarily
leads to secession.

2. The question of whether a multinational federation should include a right
to secede in the constitution and, if so, what the criteria for secession and
separation should be.

79 Burgess, Michael: Comparative Federalism, 2006, p. 113.

80 Habermas, Jirgen: Die Einbeziehung des Anderen, Suhrkamp: Frankfurt am Main
1996, pp. 138-9.

81 Maiz, Ramon: ‘Democracy, Federalism and Nationalism in Multinational States’,
2000, p. 43.
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je, secesija moZe biti opravdana.®™ Jedan deo autora podriava Bjukenanove
argumente, a neki éak zagovaraju i manje stroge kriterijume za secesiju. &5
Druga grupa autora, kojoj pripada i Donald Horovic, :EG._EE S_En. tvrdi
da u dru$tvima koja se suo¢avaju sa etnickim sukobima ,
pomognuto pruZanjem [..)] prava na otcepljenje®® i da secesija ne resava
sustinu problema niti je sama po sebi refenje. U sustini, argument da j

_:.p:_,,._
1., e nacion

moj raspravi (o nacelu suprematije), ali na ovom mestu treba naglasiti da je
One U 0snovi 5.._,...,_:.,_.:_: sa ,_,.:_Tx.:: federalnim drzavnim E.??.:_Ej i q_,__ su

o podeli nad _.::;;: t_.ﬁ_.

¢ biti manje
__.r;._,r ste

onalne fede

je” (internal sel

koje, osim o rar h nadleinosti i institucija, podrazumeva i pravo da se

svi narodi ,demaokratski izjasne o tome $ta sve te nadleZnosti podrazumevaju,

kako se prema manjinama odnose i _.4,..N._..__,,._.__:: ih drugi Elanovi visenacional

604 Allen Buchanan, .Theories of Secession”, Philosophy and Public Affairs 26, 1/1997, 34-38,

605 U tom smislu: E Raquejo (2004), 36; W. Norman (2008), 170-215.

606 Donald Horowitz] JThe Cracked Foundations of the Right to Secede”, fournal of De-
maocracy 14, 2/2003, 15.
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Will Kymlicka argues that “[t]he more that federalism succeeds in meeting the
desire for self-government, the more it recognizes and affirms the sense of national
identity amongst the minority group, and strengthens their political confidence[...],
secession becomes more conceivable and a more salient option, even with the best-
designed federal institutions.’®* Other authors have questioned the argument that
federalism in multinational societies supports secessionist ambitions.®> Kymlicka’s
argument is weak because the granting of autonomy and self-rule is only one side
of the coin. The inclusion of representatives of the nation in the central institutions
of the state, special veto rights and the respect and promotion of diversity at the
central level (for example, through multilingualism, proportional representation in
the civil service) promotes the creation of a shared responsibility for the political
space and the polity. The idea is that the inclusion of different nations within the
decision-making processes manages conflicts and creates long-term stability. The
political reality of Canada, Spain and India demonstrates that there is an on-going
debate about internal and external self-determination and secession. However, it
also has to be recognised that these states have successfully stayed together over
many decades and managed numerous political crises.

The second question is the more difficult question. It refers to a case where a
given state is not willing to respect (any more) the rights of different nations in its
borders. Indeed, this remains one of the core questions in today’s debates about
multinational states: if minorities should have a right to secede when the central
state does not respect their right to (cultural) self-determination. Allen Buchanan
has argued that, under certain circumstances which include human rights abuses,
tyranny, attempted genocide and unlawful occupation of a territory, secession
might be morally justified.3 In the literature on multinational federalism and
federation, it seems that most authors support Buchanan’s arguments and some
even adjust less stringent criteria for secession.® Other authors, such as Donald
Horowitz, argue instead that, for societies facing ethnic nosmmoﬂm,_ #o:&:mﬁou
will not be helped by providing a [...] right to secede.”*/Secession, therefore, does
not address the core of the problem, and neither is it a solution.®”

To find a position in this debate is very difficult. On the one hand we might
sympathise with Buchanan and others, and say that a clear break of the federal

82 Kymlicka, Will: Politics in the Vernacular, 2001, p. 113.

83 Bermeo, Nancy: ‘The Import of Institutions’, 2002, p. 107.

84 Buchanan, Allen: ‘Theories of Secession’ in: Philosophy and Public Affairs, Vol.
26, No. 1, 1997, pp. 31-61, here pp. 34-8.

85 See Kymlicka Will: Politics in the Vernacular, 2001, Chapter 4, Requejo, Ferran:
‘Value Pluralism and Multinational Federalism’, 2004, p. 36, Baubock, Rainer: Multination
Federalism: Territorial or Cultural Autonomy?, 2001, p. 14, Norman, Wayne: Negotiating
Nationalism, 2006, pp. 170-215.

86 Horowitz, Donald: ‘The Cracked Foundations of the Right to Secede’ in: Journal
of Democracy, Vol. 14, No. 2, April 2003, pp. 517, here p. 15.

87 Ibid. pp. 8-12.
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ne zajednice, kao i moguénost da se izmene s vremena na vreme" %" Postav-
lja se pitanje koji su konkretni instrumenti i instituti koji bi doprineli da se
tako proklamovana prava i ostvare, odnosno da se omoguéi da narodi koji su
ucestvovali u stvaranju federalne drzave (konstitutivni narodi) slobodno vode
dijalog o svom razvoju i, u skladu s tim, eventualnim promenama u njihovoj
saradnji i ustavnom poloZaju.508

Kako bi se zadovoljila potreba za nacionalnim samoodredenjem i dao
dobar odgovor videnacionalnog federalizma na takve potrebe, federalnim je-
dinicama moraju biti garantovane one driavne nadleZnosti koje su direktno
povezane sa :E.EﬁE samoodredenjem. Vil Kimlika tvrdi da manjine treba
da | iva prava odludivanja u oblastima obrazovanja, jezika, kulture
1 imigracije,*™ a Zeren Kajl tim oblastima pridodaje jo i finansijsku autono-
miju.%? On pomalo utopisticki navodi ,da bi razlidite nacije unutar drave
trebalo da same odluéuju 3to je vise moguée, a drzava bi trebalo da odluéu-
je samo kada se odluka mogu da sprovedu iskljudivo centralne institucije i
birokratija® 51! Deluje, ipak, da bi tako visok stepen decentralizacije doveo do
toga da drZava ima viSe karakteristika rc:?%?ﬁ:a :nmc federacije. Medu-
tim, Kimlika Gpr:
kao labavu uniju (konfederaciju).>'* Sli¢no zapaZanje iznosi i Feran w.&..,&c
koji_éak podrZava uvodenje konfederalnih mehanizama u viSenacionalnim
federacijama.®* Prema Kajlovim reima, kljuéna tacka u kojoj se prelamaju
odnosi u vifenacionalnim federacijama jeste oblast finansija. On smatra da je
»U tom kontekstu, balans izmedu centralizacije i nr.n..::m__hnr:ﬁ u fiskalnim
poslovima od kljuénog .\_:.,FpE.;.__.*

Jedan od instrumenata za postizanje efikasnog balansa u videnacionalnim
federacijama moZe biti i asimetri¢ni federalizam. Svenden smatra da ,vifena-
cionalne federacije moraju tefiti da pronadu prihvatljivu ravnotefu izmedu
zahteva manjinske nacije za posebnim priznanjem i Zelje vecinske nacije ﬁ_J
podrii jednaka prava za sve gradane bez obzira na njihovo mesto Zivlje
pri ¢emu ,,bi stepen asimetrije trebalo da bude otvoren za prilagod:
Visenacionalne federacije u novije vreme Cesto karakteride asimetrija. JTo ne
znadi da je cela federacija decentralizovana; to znadi da neke jedinice, koje
predstavljaju razlicite nacije, imaju vife prava od drugih jedinica”®'® Taj mo-

Came-
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contract must lead to a right to leave the federal union, which, after all, was based
on the consent of all people and peoples. On the other hand, it is particularly
difficult to bring stability and co-operation to multinational states even through the
incentives of self-government, autonomy and inclusion. A constitutional right to
secede might, therefore, support the ambitions of different nations to manipulate the
state in general. The debate about secession in Bosnia and Herzegovina is linked to
Bosnia’s experiences with the Socialist Tradition of Federalism. The experiences
of the dissolution of Yugoslavia, and the subsequent war in the country to create
a Greater Serbia and a Greater Croatia, plus the undefined nature of the Bosnian
state and its permanent political crisis, result in permanent claims for external self-
determination among Serbs and (less frequently) Croats in Bosnia. However, an
evolving debate in international law might also have important consequences for
Bosnia. According to this debate, minority nations and other minorities have a
‘right to autonomy’ instead of a ‘right to secession.”®® This might provide a solution
to this problem in normative perspective as well as in the future development of
international law. Instead of granting minorities a right to secede in the constitution,
an international norm of a “right to autonomy” could be established.

Centralisation, Decentralisation, Symmetry and Asymmetry To understand the
need for national self-determination and the response multinational federalism
can offer to these demands, we must examine some policy areas that are directly
connected with self-determination. Kymlicka argues that minorities should have
exclusive decision-making rights in the area of education, language, culture, and
immigration.® To this list one could add the area of financial autonomy, which
is of key importance for self-governance.

In a multinational polity it is of vital importance to find the balance between
centralisation and decentralisation. On the one hand, it could be argued that
different nations within the state should decide as much as possible by
themselves and the state should only decide when a decision can be implemented
solely by the central institutions and bureaucracy. On the other hand, it could
be stated that such a high degree of decentralisation would lead to the polity
having more the characteristics of a confederation than a federation. Indeed,
Kymlicka argues that minority nations see the federation more as a looser union
(a confederation).”® The same is argued by Ferran Requejo who even supports
the introduction of confederal-like mechanisms in the federation.”® However,

88 Iam grateful to Dr Jens Woelk for bringing this debate to my attention. For a first
sketch of the debate, see: Woelk, Jens: ‘Minderheitenschutz durch territoriale Autonomie:
~Reservate oder nachhaltige Integrationsprozesse?’, in: Europiisches Zentrum fiir
Foderalismusforschung (ed.): Jahrbuch des Féderalismus 2002, Nomos: Baden Baden
2002, pp. 117-37.

89 Kymlicka Will: Politics in the Vernacular, 2001, p. 95.

90 Ibid. 113.

91 Requejo, Ferran: ‘Value Pluralism and Multinational Federalism’, 2004, p. 36.



novanje sa predstavnickom demokratijom, odnosno ugradnja tzv. konsocijativ
nih mehanizama u odluéivanje o pitanjima od vitalnog interesa za nacionalne
zajednice u federaciji. Dobre uporednopravne ﬁ:_:e? primene kons
mehanizama E.:.ﬁ_: Belgija i Svajcarska, dok u Spaniji oni :E.J:. ne _.E,;:_p
pre svega zbog ustavne fik ) jedinstvenoj Spanskoj nacij

Postavlja se pitanje kakve rezultate ostvaruje sadejstvo federalizma i de-
mokratije u vifenacionalnim drzavama. Nije sporno da i federalizam i demo-
kratija poseduju kvalitete koji se mogu u&ﬁ: u vrednosti priznavanja, ufeiéa
i samouprave, ali ostaje pitanje kako oni uti¢u na (vise)nacionalizam.*** Ki-
mlika je vie puta tvrdio da je demokratski federalizam pripitomio i umiria
nacionalizam,**? dok je Marej Forsajt (Murray Forsyth) u svojoj analizi fe-
deralizma i nacionalizma do3ao do sliénog zakljucka, ali je povezao ,uspeh”
federalizma kao sredstva upravljanja sukobom sa drugim okolnostima kao
$to su demokratija, priroda sukoba, velidina i snaga grupa u sukobu, ali i volja
grupa da se Ea_m.bm.af ::.:;r_ to u :_;: \, ren T,:_ k.,;.,__:.,_.:.. ,_E_?.,: wAko

i __:;E.Z.
ajvidi stepen

_

: a medu stanovnistvom, ali je
njen karakter visenacionalne federacije sporan iz razloga 5to svaki stanovnik

te driave, bez obzira na to k

izrazen Svajcarski identitet. Pr i nemadcke, francuske i i

ava nastala, .Lz_.__:

643 will _ns_s:n_ﬁ. T&ul?s and Secession: At Home and Abroad”, Canadian Journal of
Law and Jurisprudence 13, 2/2000, 213.

644 Murray Forsyth, Introduction”, Federalism and Nationalism (ed. M. Forsyth), Leicester -
London 1989, 5.
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Nationalism in Multinational Federations

By now it should be clear that the main task of federalism and democracy in
multinational states is the accommodation of ‘sub-state nationalism, that is, the
collective needs and requirements of the nation or nations that coexist within the
larger, overarching nationality of the federation taken as a whole.””

Both federalism and democracy consist of accommodating qualities which can
be summarised in the values of recognition, participation and self-government.
However, the question that remains is how federalism and democracy affect
nationalism. _c,:: Kymlicka has more than once argued that ‘[d]emocratic
federalism has domesticated and pacified nationalism.’”" Murray Forsyth, in his
analysis of federalism and nationalism, came to the same conclusion.”” However,
he also linked the “success’! of federalism as a tool of conflict-management” to
other conditions such as democracy, the nature of the conflict including the size and
strength of the groups in the conflict, and the will of the groups to unite.”* When
considering this argument a little more in detail, the nature of the relationship
between nationalism, democracy and federalism in a multinational federation can
be summarised as follows:

If different nations within a state demonstrate the will to live together, then a
democratic federalism (that highlights group rights and enables the different
nations to preserve their own identity within their province, whilst at the same
time enabling them to participate at the central level through a second chamber,
proportional representation and the inclusion in grand coalitions) is the most
promising concept. Participation (including recognition) and self-government,
therefore, offer different nations within the multinational state the highest degree
of self-determination.

Democracy and Federalism, in this case, allow the preservation and promotion
of different national identities. One core element of multinational federations is,
therefore, a ‘plurinational identity’ which allows the identification with the national
group as well as with the state.” Recognition in multinational states, therefore, refers

70 Burgess, Michael: Comparative Federalism, 2006, p. 108.

71 Kymlicka, Will: ‘Federalism and Secession’, 2000, p. 213, see also: Kymlicka,
Will: Politics in the Vernacular, 2001, p. 93 and Kymlicka, Will: ‘Nation-building and
Minority Rights’, 2000, p. 189.

72 Forsyth, Murray: ‘Introduction’ in: Forsyth, Murray (ed.): Federalism and
Nationalism, Leicester University Press: Leicester and London 1989, pp. 1-10.

73 He argues that ethnic cleavages and national conflicts are not solved in
multinational federations, but they are managed to enable a fair accommodation and
democratic participation. Indeed, this argument is very persuading and we shall from now
on refer to conflict-management in multinational states. See: Ibid. p. 5.

74 Ibid. p. 6.

75 Requejo, Ferran: Multinational Federalism and Value Pluralism, 2005, p. 72.
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prvi je da postoji .jedno globalne drudtvo”, koje se .sastoji od vie drugih
manjih globalnih drudtava®, a drugi je da i u federaciji i u federalnim jedini-
cama bude ,,primenjena demokratija kao oblik politickog reZima® 4% Jovi¢i-
¢evim se elementima federalne driave gotovo nema §ta zameriti, osim neko-
liko sitnijih detalja. Prvo, on navodi da se mm&m_ﬁn;m sastoji od ,,dve kategorije
politicko-teritorijalnih jedinica®, a evolucija federalnog uredenja je dovela do
toga da ih moZe biti i vie (npr. u Belgiji ih ima tri, a u Rusiji ¢ak sedam).
Drugo, prema Jovificevom misljenju, federalni karakter driave se utvrduje
pisanim ustavom, a realnost je pokazala da drZava moZe biti federalna cak i
kada to nije eksplicitno utvrdeno njenim ustavom (npr. Spanija'¥0?). I trece,
Joviié ne predvida saradnju izmedu nivoa vlasti kao jedan od nunih eleme-
nata federacije, $to je verovatno uzrokovano trenutkom u kojem su njegovi
bitni elementi nastali (pre ne$to manje od pola veka). Te tri zamerke su, ipak,
zanemarljive, pa se Jovi¢iéevi ,bitni elementi federalizma” moraju oceniti kao
veoma dobri i primenljivi i u danadnje vreme.

Konaéno, i Ronald Vots definiSe dest klju¢nih elemenata federalne dria-
ve, koji se u velikoj meri poklapaju sa Joviticevim, To su: 1) postojanje dva
ili vi%e nivoa vlasti koji se biraju neposredno i neposredno deluju u odnosu
na gradane; 2) podela nadleZnosti medu tim nivoima vlasti definisana usta-
vom; 3) dvodomni fed i parlament, u kojem je gornji dom predstav-
niftvo federalnih jedinica; 4) federalni ustav kao najvifi akt federacije, &iji
kljuéni elementi mogu biti promenjeni samo uz pristanak federalnih jedi-
nica; 5) ustavno sudstvo ifili referendum kao arbitar u sporovima o nadlez-
nosti izmedu razli¢itih nivoa vlasti; 6) postojanje pravila o saradnji u okviru
mnmnﬂa_n.nﬁu Votsovim elementima federacije moZe se staviti samo jedna
sitna zamerka - nije u dovoljnoj meri naglafena autonomija federalnih je-
dinica, iako je u okviru prvog elementa refeno da se njihovi organi biraju
nepostedno i neposredno deluju u odnosu na gradane. U svemu ostalom
suitina je uglavnom pogodena, pa ona dobro prikazuju pravnu prirodu mo-
derne federacije.

Imajuéi u vidu rezultate koji su proizadli iz deset rasprava, elemente fe-
deralne drave koje su izloZili ugledni teoreti¢ari federalizma, kao i aktuelni
trenutak u kojem se federalna drava nalazi, ¢ini se da se savremena federa-
cija zasniva na $est nacela. Ta nacela ispunjavaju dva vaZna uslova: ona su, s
jedne strane, dovoljno &vrsta da razdvoje federalnu dravu od drugih oblika
drzavnog uredenja, dok su, s druge strane, dovoljno fleksibilna da obuhva-
te razli¢ite modalitete federalnog uredenja kakve poznaje uporedno ustavno
pravo. To su sledeca nacela:

1406 Iid., 20

1407 Stavide, Spanija uporno negira da je federacija uprkos Zinjenici da njeno driavno urede-
nje ima mnogo vile federalnih elemenata nego uredenje, recimo, Belgije, koja se svojim
ustavom proglasila federacijom.

1408 Ronald Watts, .Federalism, Federal Political System, and Federation', Annual Review of
Political Science 1, 1/1998, 120-121.
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normative principle is the perpetuation of both union and non-centralization at
the same time.*

He identifies four core underlying elements of federalism. First, the importance
of a democratic form of decision-making, as the distinction between regional and
national level has to be based on free and fair elections, democratic decisions and the
competition of different ideas. Second, he argues for non-centralisation, as this is an
inherent feature of federalism. Third, Watts argues that bargaining is the key form of
decision-making in federal states. Therefore, the underlying elements of federalism
must be co-operation and the will to compromise. John Kincaid summarises in this
context peace, prosperity, democracy, liberty, efficiency, innovation and equity as
the core values of a federal union.’! Finally, Watts inherently defends the rule of law
and the importance of a strong and rigid constitutionalism within a federal state.

Turning to the empirical application of federal theory, Ronald Watts offers a
definition of federation, which has become standard in most textbooks:

A federation is a compound polity combining constituent units and a general
government, each possessing powers delegated to it by the people through a
constitution, each empowered to deal directly with the citizens in the exercise
of a significant portion of its legislative, administrative, and taxing powers, and
each directly elected by its citizens.>

He argues that the core elements of a federation are the following:

1. The existence of two or more levels of government which are directly
elected and each act directly upon citizens.

2. The distribution of powers between those levels is constitutionally
guaranteed.

3. Federations are always characterised by a bicameral legislature (whereby
most of the time the second chamber is a forum of representation of the
regional units).

4. ‘Supreme written constitution’ meaning that core elements of the
constitution can only be changed with the agreement of the regional units

5. Constitutional Courts and/or referendums take the role of a mediator in the
case of constitutional conflicts about the distribution of powers between

6. Provisions for inter- and intra-level co-operation.

50 Watts, Ronald: Comparing Federal Systems, 2nd edition, McGill Queen’s
University Press: Montreal and Kingston, 1999, p. 6.

51 Kincaid, John: ‘Values and Value Tradeoffs in Federalism’ in: Publius: The
Journal of Federalism, Vol. 25, No. 2, Spring 1995, pp. 29-44.

52 Watts, Ronald: ‘Federalism, Federal Political System, and Federation’ in: Annual
Review of Political Science, Vol. 1, No. 1, 1998, pp. 117-37, here quoted p. 121.
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