M3BpLUeH-e 1 3allTUTa npaea
EBponcke yHuje
[lpeTxogHu nocTtynak y npasy EY

[Mpod. ap Maja Jlykuh
[1lpaBHU pakyneT YHuBep3uterta y beorpaay



[1Ba Ha4yMHa 3a cnpoBoher€e NpaBa
EY

* Ynora Komucuije:
— Yyeap Yrosopa: un. 17. YEY
— Cneu. npoueaype y 4n. 258. n 260. YOEY

* Ynora cyauja 4 n ynora Cyna EY
— KoHuenT “anpekTHor gejctea”
— VngmnpekTHa npaBHa gejcTtea
— HaunoHanHa npoueaypanHa aytoHomMmuja (?)
— Oanyke o NPeTxogHoM NUTaky



dyHKkuunja Komucuje

Yn. 17 YEY (1)

"Komucuja yHanpehyje onwme uHmepece YHuje uy mom
uurby npeodysuma rnompebHe uHuyujamuse. OHa
0be3behyje npumeHy y2o8opa u mepa Koje, y ckraody ¢
HUMa, 0oHoce uHcmumyuyuje YHuje. OHa Haldereoda
npumeHy rnpaea YHuje noo koHmposrom Cyoda Eeporicke

yHuje. (...)

2. 3akoHoOasHU akm YHuje Moxxe bumu yceofjeH caMo Ha
npeorioz Komucuje, usy3ee ako y2oeopu opyaaduje

npeosuhajy (....)"



[Toctynak npen Cygom EY

- Yn. 258. YOEY (/1)

— Ako Komucuja cmampa Oa Opxkaea 4YraHuua Huje ucryHuna
obaege3y U3 o802 y2oe8opa, 0aje 0 mome 0b6pa3ioKeHO MULIbEHE
HaKOH Wmo je 00HOCHOJ Op»Kaeu rnpy»xursia rpusuxky 0a ce usfacHu.
AKO ma Opxxaea He rnnocmyriu y cKknady ¢ MUWIbLEHEM Y POKY KOju je
oopedurna Komucuja, Komucuja moxxe usHemu ripeomem riped Cyo
EY.

* Mory ce pasnukosaTtu 3 BpcTe noctynka npen Cygom EY

30or noBpene npaea EY

— clny4ajeBu HeKoMyHUUMpawa — kaga 4 nponyctn gay 3a 1o
ogpeheHom poky obaBecTn Komncujy o HaumHy Ha Koju je
TpaHCcrnoHoBana ogpeheHy AMpeKkTusy

— CIyYajeBu HecarnacHocTu (ca npasom EY), n
— cnydvajeBun Heogrosapajyhe npumeHe (rnpasa EY).



[Opyro obpahawe Cyay EY

* Un. 260(2) YOEY (J1):
— Ykonuko Komucuja cmampa 0a o0HocHa Y Huje rnpedy3ena
HeorixoOHe mepe Kako bu rnocmynuna ro npecyou Cyoda, Komucuja
Moxxe usHemu rpedmem riped Cyd HakoH wmo moj AY nipyxu
npursiuky 0a usHece ceoje cmasoese. Komucuja he, kabDa cmampa oa
mo OKOJIHOCMU Harlaxy, oopedumu rnaywarsiHu U3HOC Ka3He unu
U3HOC Ka3He 00OMepeH rpema jeOuHuuu epemeHa koju 4 mpeba
Oa nrnamu.

* Y npakcu, Komucuja tpaxu nnahamwe u jeaHoKpaTHe U

OHeBHe HoB4YaHe ka3He C-304/02, Commission v. France)

 [IHeBHa HOBYaHa Ka3Ha: HENPOMEHIBbUBU N3HOC NO AaHy
KOJU Ce MHOXW KoeduLnjeHTUMaA KOjU n3paxkasajy Tpajare
n 030UIbHOCT noBpeae npaea EY, kao n koepuymjeHTom
KojuM ce 0be3behyje oaBpahawe apyrnx nuua on
n3BpLUEH-A CITINYHE NnoBpeae



[Opyro obpahawe Cyay EY (2)

« Un. 260(3) YOEY (J1):
— Kada Komucuja nooHece myx6by Cyoy EY Ha ocHosy
yn. 258, oueryjyhu Oa 0OHOCHa OpxKaea 4rnaHuua Huje
ucriyHura ceofy obasesy obaseuwmasara o MepamMa 3a
cripoeohere dupekmuea y 3aKoOHOOa8HOM OCMYIriKy,
OHa Moxe, Kad oueHu Oa je nompebHo, ymepoumu
8UCUHY naywasiHoa U3Hoca usiu Hog4yaHe Ka3He Kojy,
CXOOHO OKosIHocmuma, mpeba Oa ririamu 0OHOCHa
opxkaea 4YnaHuua. Ykornuko Cy0 ymepou 0a OomuyHa
opkaea Huje ucriyHusa ceofy obagesy, OH MOXe
Harioxumu 0a 0OHOCHa OpXKkaea YraHuua rriamu
naywarsiHu U3HoC Unu Hog4yaHy Ka3Hy Koja He ripesia3u
U3HOC Koju je oOpedurna Komucuja.



3axTeB 3a OA4J1yKYy O NPETXOAHOM
nuTamy

. Un1. 267. YOEY (ex 234 YE3)

— TymMayerne Yroesopa EY u
— BarbaHoOCT N TyMa4deke akaTa MHCTUTYUMja, Tena, Cnyxoun u
areHuuja YHuje (4ak n Heobasesyjyhux akara)
« ObaBe3a 3a HajBuLlE cydoBe, a MOryhHoCT 3a
cyaoBe HMXMX nHctaHum 44

* Hyje HeonxoQHO ako:
—nuTake o npasy EY Huje peneBaHTHO,
—oapenody je seh npotymaudno Cya EY, vnu
—KOpPEKTHa NpUMeHa je ounrnegHa.
(C-283/81 CILFIT Srl. v. Ministro della Santi)



3axTeB 3a OAJIYKY O
NPETXOOHOM MuTaky

* ypeheH un. 267 YOEY

* [lpaBHM MexaHM3aM Ha OCHOBY KoOjer CBWU
HauunoHanHu cygosu Y mory, a cyooBwu
nocnegHwe MHCTaHUe Mopajy, kaga UM je
NOTPEOHO 3a OOHOLLEHE OAJTYKE Y CNOpy
N3 kNXOBE HAONEXHOCTN, NOCTaABUTHU
nutawe ECI1 o Tymayewy nnu
BaJbaHOCTWU odpeneHe HopMe npaBa
EBponcke yHuje.



[lpeTxogHn nocTynak

* Preliminary ruling procedure
* Procédure preliminaire
* [Ipemxo0OHuU nocmyrnak

* HajBaxkHUju mMexaHn3am 3a ocTBapuBaH€e
jeOVHCTBEHE NpUMeHe U pa3Boj NpaBa
EBponcke yHuje

« Of TpeHyTKa YnaHctea Cpbuje y EY, oBaj
nocTtynak he nocrtatm 4OCTynaH u
cyposmma y P. Cpbuju



[lpeTxogHn nocTynak

* TEKCT 4n. 267 YOEY Huje CYyLUTUHCKM

MeHsaH o4 HacTaHka EE3 (M3BOpHO, un.
177 Yr. o EE3)

* [1I'1 ce moxe BoAUTU oA NOMOrHe
HaUuMoOHanHoOM cyay y Tymadewy npasa EY
UN ga pewn nutake ga nu je akT
EBponcke yHuje npumMernB y cnopy npen
HaUuMOHanHMM cygom NpaBHO BalbaH.

« Oanyke ECI1 nmajy oejctBo erga omnes v
ex tunc. 10



Kaga v kako noctasutu 1117

CTpaHKe MOry CaMo MNnpeniioxXnTu

HaUuMoHanHu cya noTrnyHO caMoCTasiHO
OOHOCK OA4NYKY Y KOjoj dpa3n nocTtynka he
ECI1 noctaBUTH NpeTxoaHO nNuTame

YNHEHNYHU U NMPaBHU KOHTEKCT CIopa

NOXEIbHO je HAaKOH cacryllawa 0be
CTpaHe nped HauMoHaNHUM CyoM
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dopma 1 cagpKnHa 3axTeBa

KpaTak onuc cagpkaja cropa v YMHeHUYHOor
cTaka

caxkeTu NpukKas HauMoHasiHor rnpaea Koje ce
npumemnyje
ONWC rMaBHMX aprymeHarta cTpaHKa Yy NOCTYnKy

naoeHTnduKyje npumenHrouBe ogpenode rnpasa EY
" ga objacHM HUXOBY Be3y ca Hall. NpaBoOM

objacHu pasnore 36or kojux je NN nocTtaBrbeHO

MOXe, ann He Mopa ga n3Hece U cBoje Buhere
Kako 01 0aroBop Ha NOCTaBIbLEHO NUTaHE
Tpebao ga rnacwu
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dopma 1 cagpKnHa 3axTeBa

3axTeB he buTn npeBeaeH Ha HEKOJNKO
Cny>kbeHux jesmka EY, ceM Ha dopaHLyCKK

ouhe noctasrbeH cem ECI1 u cBum
CTpaHKama Koje y NOCTYMKy MOry aatu
npumenbe

NOXeJrbHO je O4a cy naparpadu ogBojeHn U
HYMepucaHu

[luTaka ce HaBode Ha NOYETKY UNKn Kpajy
3axTeBa
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[lInTakbe npaBHE BarbaHOCTU
HopMe npaBa EY

 CyMHba y NpaBHY BarbaHOCT HOpPMe npaBa
EY mMoXxe ce nojaBuTu npen cBUM BpcTamMa
HaLMOHanHMUX cygosa:
— yrpaBHUM,
— KPUBUYHHUM,
— rpahaHCcKum,
— YCTaBHUM, Y Pa3riMMynTnm CI/ITyaLI,I/IjaMa.
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[lInTakbe npaBHE BarbaHOCTU
HopMe npaBa EY

* [NloTpeba nokpetamwa N1 o0 BarbaHOCTH
MOXe ce NnojaBuTn y OUIo KOjoj BPCTU
nocTtynaka npen omno Kojum
HauMOHarMHUM Cy0oM

— HMpP. NUTake BalbaHOCTU gnpekTuBe EY npen
YnpaBHUM CcyaoM

— NUTake BarbaHoCTu ypeabe EY y KpuBnN4HOM
NOCTYNKY

— NUTawEe BarbaHoCTU ypenbe EY y rpahaHckom

MOCTYMKY -



[MlpaBuno CILFIT v npeTxoaHwu
NOCT. O BarbaHOCTU nNpaBa EY

* Y npeamety CILIFT, Cyn npasge EY je
HauMoHasiHe cyaoBe NPoTUB YMjUX oariyka
He NOCTOojM NpaBHU riek ocnoboano
obaBe3e ga My ce obpaTte Ha OCHOBY
napa. 3 un. 267 YOEY, ykonuko je akt EY
KOjU ce NMpuMemsyje y Cropy TOSUKO jacaH
Oa He OoCTaBIba NPOCTOpa 3a CyMmY Y
H-EroBY UCMNpaBHY MHTepenpeTauunjy.

« CyQ je Np3n3HaA0 OOKTPUHY jaCHOr aKTa
(Acte claire) 16



[MlpeaomeT Gaston Schul

 Predmet C-461/03 Gaston Schul Douane-expediteur BV
v Minister van Landbouw, Natuur en Voedselkwaliteit

[2005] ECR [-10513.

 Cyn npaBae EY je notBpano gavak ny
cCUTyauuju Kag je noTrnyHoO CUTypHoO Aa je akT EY
HeBarbaH, jep je ynpaBo Taj Cya y paHujem
npegMeTy cMmaTpao HeBalbaHUM CIiMYaH akT,
HaLMOHanHW cya Huje oBnawheH ga
camMoCTarnHo oany4v o HeBarbaHOCTU TaKBOr
akta, Beh je obaBe3aH ga npenyctu oanyky ECI1
nokpehyhu npeTxogHn nocTtynak
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[lpegmeT Foto-Frost

» CBoj cTaB je ECI1 onpaBgao nctmm
aprymeHtuma kao n npegmety Foto-Frost
3axTeBOM 3a yjegHadeHowhy npaBsa EY
rae je ocHmBadknum aktom Cyay npasge
EY noBepno nckrb-yumBy MorynHocCT ga
npornacu Hopmy npasa EY npaBHO
HeBarbaHoOM.
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Hopme npaBa EY 4unjy BarbaHOCT
ECI1 He MOXxe ouerwmBaTi

* ogpenbe Yrosopa (Kao OCHUBAYKU U
OCHOBHU OOKYMEHT Ha KOjeM ce 3aCHMBaA
LLeNOoKynHW NpaBHU nopedak EY un
XujepapxujCcku HajBuLLIN U3BOP NpaBa)

 OnwTa npaBHa Ha4vena npasa EY

« CyQ He MOXe oueHnBaTu BarbaHoOCT
npecyna Cyna EY, HUTKM BnacTUTUX, HUTK
ocTanux cygosa Ha HuBoy EY
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Hopme npaBa EY 4yunjy Bar-aHoOCT
ECI1 He MOXxe ouerwmBaTi

 TakaB ctaB Cyf je 3ay3e0 y npeameTy
Wunsche:

“....npecyna Cyna goHeTa y NpeTXxo4HOM
NOCTYMNKY He Hanasu ce mehy akTuma
MHCTUTYUMja 3ajedHuLEe Ynja BarbaHoOCT ce
MOXe UCNUTUBATU Y MOCTYNKY ypeheHOoM
ynaHom 177 [gaHac 267 YOEY]...”
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Hopme npaBa EY 4yunjy Bar-aHoOCT

ECI1 He MOXxe ouerwmBaTi

Ha npecyae Cyana npasge EY He nocToju npaBo
Xanbe, Tako Ja OHe NocTajy KoHa4yHe OaHOM
objaBrbmBama

Ha ognyke OCHOBHOrI cyaa nocToju npaso xanobe
ECIT

Ha oanyke CneuyunjanmnsoBaHor cyga OCHOBHOM
cyay, Kao 1 MOrynHoCT BaHpeaHor
npeucnutuBara Takee npecyae npeq ECI1

BaH TakBux CtaTtyTom npeaBufheHnx noctynaka,
BarbaHOCT CY[JCKUX OAJ1yKa Ce He MOoXe
NCMUTUBATN, TAKO [a HE MOXE HUN Y KOHTEKCTY
NpeTXoaHOor NoCcTynKa
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[locTynHOCT npaBae v npaso EY (2)

YnaH 19 YEY (1)

1. (...) Apxxaee ynaHuue he obezbedumu
rpasHe yieKkose Koju cy 0080sbHU Oa
0b6e36e0e 0esrflomeopHy rnpasHy 3awmumy y
obriacmuma koje obyxeama rpaso YHuje.
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3Bpluerwe npaBa EY

* Ha koju Ha4yuH je npaBo EY noBe3aHo ca
NnpaBoOM Ap)KaBa 4raHmua?

» KO KkOHTpoOnuile ga nu gpXxase nowTyjy
CBOje obaBe3e Yy cknaay ca eBpOnCKnUm
npaBom?

1. CynpemaTtunja npasa EY

2. [INpeKkTHO aejcTBO
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Ko MOXe aa noBpeaun npaBo
EY?

v Ap>KaBe YnaHuue

v'HaumoHanHe v permoHanHe Bnactu y o
v [1lpnBaTHe cTaHKe

v IHcTuTyunje EY

v [Ipyra Tena EY
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Ko nsepLiaBsa npaBo YHuje?

[1lpaBo EY u3BpluaBajy opraHu apkaBa
ynaHumua (MHAMPEKTHO U3BpPLUEHE)

“ObaBe3a BEpHOCTU YHU|U~ - obaBesa
OpXaBa 4vfaHuua ga npeysmmajy cBe notpebHe
Mepe Kako bu naspLlunne obasese Koje
npounsnase 13 Yroesopa nnm n3 genaTtHoCTH
opraHa YHuje

Capagha Komucumje ¢ Bnactmma gpxaBa
ynaHuua

[ONpeKTHO U3BpPLLUEHE OO CTpaHe
MHCTUTYLUM]a U Tena YHuje
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Kako ce npaBo EY mn3BpLuaBa?

v AMPEKTHO N3BpLUEH-E o cTpaHe Komucuje
n gpyrux tena YHuje,

v JOHOLLEH-E U3BPLUHUX akaTa o[ CTPaHe
Komucuje y3 ydewhe ynpaBHMUX opraHa au,

v UHOVMPEKTHO M3BpLUEHE Of CTpaHe
U3BPWHUX 8riacmu Op>kasa YrnaHuya 'y
capagtun ca Komucujom,

v MIHOMPEKTHO U3BpLUeHe Npaea EY oa
CTpaHe dpxkasa 4riaHuua.
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UnaH 228. YE3:

“Ako Komucuja oueHn ga goTudHa apKasa
4ynaHuua HMje OoHesna TakBe Mepe, OHa nsgaje
nocrne gaBawa MOryhHOCTWM OBOj ApXKaBu aa
nogHece cBoje npumenbe, obpasnoxeHe y Kome
Cy TA4YHO Ha3Ha4yeHe Tayke Mo Kojuma ce OHOCHa
OpXkaBa YnaHvua Huje npugpxasana oasyke Cyaa
npaBae.

AKO OJJHOCHa Ap’KaBa 4riaHuua Huje goHena mepe
3a u3Bpuerwe oanyke Cyna y yreBpheHoM poky,
Komucunja moxe o Tome ga obasectn Cya npasge’’



