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Miljan Stojanovic
University of Belgrade, Faculty of Law

DIVIDE ET IMPERA AS AN INSTRUMENT OF IMPERIAL GOVERNANCE:
A LEGAL-HISTORICAL ANALYSIS AND CONTEMPORARY
MANIFESTATIONS

The governance policy that developed within the framework of the Roman Empire not only left a
profound mark on contemporary legal systems, but also shaped the perception of modern diplomacy and
established foundational principles still employed by powerful states within contemporary international
relations. If Ancient Greece is considered the cradle of modern democracy, Rome may justifiably be regarded
as the cradle of diplomacy. This paper aims to examine the genesis, development, and transformation of one
of the most significant principles of political and legal governance throughout history, namely the doctrine
of divide et impera (“divide and rule”). Although this principle is most commonly associated with the political
practices of imperial rule, its essence transcends the boundaries of mere political strategy and extends into
the sphere of law, where it manifests through institutional, normative, and status-based divisions of the
population. The primary objective of this paper is to demonstrate that divide et impera was not merely an
instrument for maintaining power, but also a significant factor in shaping the legal systems of empires, whose
echoes can still be recognized in contemporary legal orders.

The central hypothesis of this study is based on the assertion that the principle of divide et impera,
although historically rooted in imperial structures of power, has over time transformed into more complex
and subtle legal mechanisms of differentiation that persist in various forms to this day. Traces of this principle
are particularly evident in contemporary institutional and normative inequalities present within modern
societies. This raises several key research questions: To what extent is power itself an instrument of
governance? What type of power is required to establish dominance over other communities? To what
extent does discrimination function as a tool of governance? The research is grounded in the legal-historical
method, complemented by comparative and theoretical approaches, in order to trace both the continuity
and discontinuity of this principle from antiquity to the modern era. Additionally, the study employs the
normative method, aimed at analyzing legal rules through which this principle has been established and
maintained throughout history. Logical methods, particularly syllogistic reasoning and deductive analysis,
are also applied to ensure that the conclusions reached are methodologically sound and theoretically
grounded.

The paper first examines the emergence and application of the principle of divide et impera within
the Roman Empire. Particular attention is devoted to the legal mechanisms through which this strategy was
implemented both during the existence of the Empire and in subsequent periods. In order to effectively
govern a vast and ethnically heterogeneous territory, Roman authorities developed a system of legal
distinctions among different categories of the population, such as citizens, Latins, peregrini, and slaves.
These distinctions did not serve merely social or political purposes, but were formalized through legal norms
that regulated the scope of rights and obligations assigned to each group. In this way, law functioned as an
instrument for maintaining hierarchy and control, which represents a fundamental characteristic of imperial
governance.

Special emphasis is placed on the analysis of the legal status of citizenship and its expansion,
particularly following the enactment of the Constitutio Antoniniana, which formally extended Roman
citizenship to all free inhabitants of the Empire. From the perspective of discrimination — both positive and
traditional — it is crucial to examine how the Romans instrumentalized differences within the population in
order to consolidate power and establish legitimacy. Of particular interest is the manner in which selective
and gradual extension of rights contributed to the stabilization of imperial rule. Although this measure is
often interpreted as a step toward legal unification, the paper argues that numerous factual and normative
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distinctions persisted even after its enactment, thereby enabling the continued application of division as a
tool of governance. In other words, formal equality did not necessarily translate into substantive legal
equality, which constitutes one of the key arguments of this study.

The paper further explores the transformation of this principle in later historical periods, including
the Byzantine Empire and other imperial structures, in which divide et impera adapted to new social and
religious contexts. The principle thus demonstrates both its resilience and its practical applicability,
extending beyond the Roman context and continuing to operate within subsequent imperial systems. In
Byzantine law, this principle was reflected in the existence of different legal regimes for various social and
religious groups, thereby enabling the preservation of stability within a multi-ethnic and multi-religious
society. In this sense, law continued to function simultaneously as an instrument of differentiation and
integration, highlighting its dual role within imperial governance.

In the final part of the paper, attention is directed toward contemporary manifestations of the
principle of divide et impera, with the aim of demonstrating that, although classical empires have
disappeared, their legal patterns have not entirely vanished. On the contrary, modern legal and political
systems continue to exhibit various forms of normative and institutional differentiation, such as distinct legal
regimes for citizens and non-citizens, regional inequalities within supranational organizations, and
asymmetrical relations between states. These phenomena suggest that the principle of division remains
operative, albeit in a transformed form adapted to contemporary ideals of democracy and formal equality.

The focus of the paper is thus directed toward the analysis of law as a medium through which these
divisions are legitimized and sustained. Unlike in antiquity, where such divisions were openly expressed,
contemporary legal systems tend to obscure them through formal principles of equality, making their
identification and critical assessment more challenging. It is precisely in this context that the significance of
this research lies — in revealing the continuity of a historical principle which, despite its transformation,
continues to play a crucial role in shaping legal relations.

Within its analytical framework, the paper ultimately seeks to confirm the initial hypothesis by
demonstrating that divide et impera represents not only a historical category, but also an analytical tool for
understanding contemporary legal systems. Through a legal-historical analysis, it is shown that empires, by
using law as an instrument of division, established and maintained their authority, and that these patterns
persist today in a modified form. This conclusion opens the way for further research, particularly in
examining the relationship between law, power, and social inequality in the modern world.

Maria Monika Mis$
University of Warsaw Faculty of Law

ILLEGAL ALIENS VS BARBARIANS, OR AMERICAN AND ANCIENT ROMAN
PERSPECTIVES ON IMMIGRATION

The presentation will begin with the introduction of the pervasive comparison of the Roman Empire
with the current United States of America in contemporary American political rhetoric, the purpose of this
comparison being the cautionary tale of barbaric invasions leading to the fall of the Western Roman Empire
—and the fear of the USA succumbing to a similar fate through the invasion of “illegal aliens”. The question
of the accuracy of the analogy will be raised, and the need to comprehend the differences and similarities
between the American approach to illegal aliens and Roman approach to barbarians will be presented as the
purpose of the presentation.

The first section of the presentation will focus on the American approach to immigration. The term “illegal
alien” and its origins will be explained. The rising negative perception of immigrants, undocumented
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immigrants in particular, will be described as originating from concerns about the economic strain of
suppressed wages and erosion of national culture. The difference between documented and undocumented
migrants will be presented, as well as the legal position of undocumented migrants — especially detention
centres and deportations. Then the law of ius soli and the controversy surrounding birth right citizenship will
be portrayed as a further complication of the issue of undocumented immigration, including recent
proposals to limit or eliminate this form of obtaining citizenship. Lastly, a further effort to limit illegal
immigration in the form of building a wall on the US-Mexican border will be mentioned.

The second section will contrast the information presented beforehand with the Roman approach.
The Roman term “barbarian” will be defined, and the lack of any mention of the word “immigration” in
historical sources will be noted; however, the notion of applying such a term to better understand the Roman
approach to foreigners will be proposed as academically beneficial for the sake of comparison. The first main
divergence from the American reality in the form of a different view on borders — as oftentimes not a fixed
but a fluid boundary, understood more as doorways of controlled access (ex. Hadrian’s wall and its half-a-
mile apart gateways) rather than limits of movement — will thus be discussed. Then the animosity towards
barbarians will be shown more as arising from military threats, which are non-existent from current US
immigrants, than from concerns about immigration for labour; the commonness and social acceptance of
barbarians taking on jobs in the Empire will be put forward as a stark difference to the USA.

Next a similarity between the two empires’ concept of immigration will be noted: the similarity of a
contradictory public opinion towards foreigners as both essential historically and threatening to the state.
The American fear of the formation of states within a state and the erosion of a national culture will be
compared with the mixed Roman sentiment of “Rome conquered Greece, but Greece conquered Rome”.
However, then the strong focus of the Romans on assimilation of conquered territories and the idea of “unity
amongst diversity” will be highlighted, and later on the myth of ius migrandi, understood as migration as a
privilege restricted to a chosen group of people, will be dispelled. A brief overview of archaeological evidence
(such as epigraphic evidence of foreign names commonly appearing in Roman population records) to support
this claim will be presented. Lastly, the multitude of ways of obtaining Roman citizenship will be explained
(the five main mechanisms: military service, promotion through Latin rights, discretionary grants to families,
grants to entire communities, and the manumission of slaves) for the purpose of underlying the openness
of the Roman legal system to what we would nowadays call immigrants.

The presentation will conclude with the assertion that while there may be some commonalities
between the American and Roman approach to immigration, these two empires represent diverging views
on the treatment of foreigners within their borders. The modern empire excludes immigrants on the basis
of economic concerns; the ancient empire, despite its weariness about the possibility of barbaric invasions,
insisted on a policy of assimilation and cultural exchange. The comparison between the two is thus superficial
and draws an inaccurate parallel between the fall of the Western Roman Empire and the possible fate of the
United States of America.
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CONTINUATIO IMPERII AFTER THE FALL OF ROME:
ECCLESIASTICAL AUTHORITY AND CANON LAW AS CUSTODIANS OF
ROMAN LEGAL TRADITION

The fall of the Western Roman Empire in 476 is traditionally interpreted as the end of the ancient
world and the beginning of a new, “barbarian” era. However, modern historiography and legal scholarship
increasingly emphasize that this event represented primarily a political rupture, while legal and institutional
continuity remained largely intact. This paper argues that the Church —through its institutions, councils, and
the developing body of canon law —became the key bearer of the Continuatio imperii, that is, the
continuation of Roman legal tradition in the post -Roman world. The aim of the paper is to demonstrate that
canon law, both in the East and in the West, functioned as a channel for the transmission of Roman legal
heritage, and that through ecclesiastical structures a legal culture was preserved which would shape
medieval Europe and the Byzantine Commonwealth.

The first part of the paper examines the legal context of the fifth and sixth centuries, with particular
attention to the fact that many Roman institutions continued to function after 476. Although political
sovereignty passed into the hands of barbarian kings, the legal order was not dismantled: Roman populations
continued to live under ius Romanum, while the Church, as the most stable institution of Late Antiquity,
assumed a significant portion of public-law functions. Bishops acted as judges, arbiters, and administrators
of local communities, while dioceses and parishes largely inherited the administrative structure of the late
Roman state. This institutional continuity represents the first layer of the Continuatio imperii.

The second part of the paper focuses on the ecumenical councils and the early normative activity of
the Church, which played a decisive role in preserving Roman legal methodology. The canons of Nicaea,
Constantinople, Chalcedon, and other councils show a clear dependence on Roman legal categories such as
persona, status, successio, obligatio, and aequitas. Conciliar rules not only regulated the internal life of the
Church but in many areas assumed the role of civil legislation, particularly in matters of family and
inheritance law. This demonstrates that the Church adopted and further developed Roman legal technique,
including systematization, interpretation, and the application of general legal principles. Special attention is
devoted to the African Church, whose councils in Carthage and Hippo left a profound mark on the
development of Western canon law. The African canons, known for their legal precision and institutional
maturity, entered early Western canonical collections and became foundational for later compilations. This
is significant because the African tradition represents one of the clearest examples of the direct transmission
of Roman legal culture into the ecclesiastical sphere.

The third part of the paper examines the development of canon law in the West, with emphasis on
early collections such as the Collectio Dionysiana, Collectio Hispana, and Quesnelliana. These compilations
represent the first attempts to systematize conciliar canons and papal decretals, and their structure and
methodology clearly reflect Roman legal tradition. Papal decretals, as a new form of normative act,
functioned as a continuation of the Roman constitutiones principum, thereby positioning the papacy as the
guardian and interpreter of the legal order. This process culminated in the twelfth century with Gratian’s
Decretum, rightly considered a “new Corpus iuris,” as it introduced legal logic, systematization, and
interpretative methods derived from Roman law.

The fourth part of the paper addresses the East, that is, the Byzantine model of the Continuatio
imperii. Unlike the West, where political continuity was interrupted, in Byzantium the idea of Roman
statehood persisted without rupture. Justinian’s codification represents the pinnacle of this process, and its
influence on canon law is evident in the development of the nomocanons —synthetic collections combining
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civil and ecclesiastical law. These collections became the foundation of the legal order of the Orthodox world
and were transmitted to the Slavic lands, particularly through Saint Sava’s ,,Zakonopravilo®. In this way,
Byzantine legal tradition became a key channel for the transmission of Roman law into medieval Serbia,
Bulgaria, and Russia. The final part of the paper emphasizes that canon law, as a unified legal system
encompassing the entire Christian world, constituted the most important mechanism for preserving Roman
legal culture. Ecclesiastical institutions, through their stability, educational role, and normative activity,
enabled Roman law to survive centuries of political upheaval and to become the foundation of European
legal civilization. The Continuatio imperii is therefore not merely a historical concept but a key to
understanding the long duration of Roman law and its influence on later legal systems.

The paper concludes that the Church, through its institutions and its law, acted as the principal bearer of
legal continuity after the fall of Rome, and that it was precisely through canon law that Roman legal tradition
was preserved and transformed, shaping both the Western European and Byzantine legal spheres. This
process represents one of the most significant examples of the long endurance of legal ideas in history.

AneKkcaHpgpa CtonmKkoBuh
YHusep3uteT y beorpaay — MpasHu pakynteT

MOJIOXKAJ YAOBULE Y PUMCKOM MNPABY

Pag je nocBeheH aHaNM3M NpaBHOT M APYLUTBEHOr MOJIOXKaja YyA0BULE Y PUMCKOM NpPaBsy, ca LU/beM
[a Ce MOKaKe Ha KOju HAauMH cy npaBHe Hopme 0b6/MKoBane M OrpaHuMyaBane HeHy MOo3uUuUMjy Y OKBUPY
nopoauue W Wwuper ApywTBeHOr nopeTka. MNonasuwTte npeacTas/ba YMHbEHULA Aa CY arHaTCKO CPOACTBO U
naTpujapxasHa opraHuMsaumja NOPoANLE UMANW LEHTPANHO MECTO Y PUMCKOM Npasy, ycien vera yaosuua
HUje 3ay3Mmana no3uuujy y Camom CcpeauwiTy npasBHOr cuctema. HbeH cTaTyc ocCTajao je y ceHum
AOMMHAHTHUX MHCTUTYTa, nNpe ceera patria potestas u tutela mulierum, Koju cy y 3Ha4ajHOj mepu
oapehuBanu kbeH NpaBHM NON0XKaj. [locebHa na*kka nocseheHa je pas3nnum nsmehy 6paka cum manu u sine
manu, byayhu ga je ynpaBo Ta AUCTUHKLMja MMana npecyAaH yTuuaj Ha NoaoXKaj yaosuue. Y oKBupuma
arHaTCKOr cMCTeMa, YNPKOC APYLITBEHOM 3HauYajy bpaKa, yaoBuLa — OcMM y cydajy 6paka cum manu, Koju
BPEMeHOM nocTaje cee pehu — No NpaBuay HUje MMana CTaTyC 3aKOHUTOr HacneAHWKA. OBO jacHO yKasyje Aa
PUMCKO NPaBO HWje MPUMAPHO TEXMIO 3alUTUTM BpayHe 3ajegHuULEe Kao TakBe, Beh oyyBakby NOpoAnNYHe
MMOBUHEe Mehy arHaTCKMm cpoaHuumma. Mnak, yaosumua H1je 6muna y noTNyHOCTM NLLEHA NPaBHe 3awwTuTe.
MocTojann cy oapeheHn mexaHM3MM Koju cy joj omoryhaBanu maTtepujasHy CUFYPHOCT, KAo LITO Cy fieratu
(legatum), nnogoyusare (ususfructus) u nospahaj mupasa (dos). OBU MHCTPYMEHTM CYy Yy MpPaKcu
ybnarkaBann CTPOrocT 3aKOHCKOr HacnehuBarba 3aCHOBAHOI Ha arHaTCKOM CPOACTBY, MaKO Cy 4ecto
3aBUCWUIM Of, BOJbE TECTATOPa, LITO YKasyje Ha CBECT O NoTpebu ga ce MOOXKaAj YAOBULE KOpUryje M BaH
CTPOrMX 3aKOHCKUX OKBMpPaA. Y pafy ce aHanu3upa U MHCTUTyumja tutela mulierum, Koja je dopmanHo
orpaHuMyaBana npaBHY CNOCOBHOCT XKeHa, YK/bydyjyhu 1 yaoBuLe Koje cy, HAKOH CMPTU My»Ka, NocTajane sui
iuris. Mako je y KnacMyHom npasy ynora Tytopa yecto 6una ceegeHa Ha GOpPManHOCT, CAMO NOCTOjakbe OBE
yCTaHOBe CBefo4YM O AyOOKO YKOpereHUM MnaTpujapxasHUM cxBaTatbMMa O ,cnaboctn“>keHckor nona. C
Apyre cTpaHe, pPMMCKO NPaBo je MO3HABaN0 M U3y3eTKe 04, OBOT peXMma. TaKo je, Ha NpUuMmep, UHCTUTYT ius
liberorum omoryhaBao »keHama ca ogpeheHum bpojem peue sehy npaBHYy CamMOCTaHOCT M NOBOJbHUjU
Nnonoxaj y HacneaHum ogHocuma. MNocebHo nornas/be nocseheHo je NUTarby NOHOBHOr 6paka yaosBuua,
KPO3 KOjU Ce jaCHO yo4yaBajy NpoMeHe y APYWTBEeHUM BpeaHOCTUMA. Y paHujem nepuoay AOMUHUPAO je
naean univira, Koju je Harnawasao BEPHOCT jeaHOM MyKy. MehyTtum, y goba MNpuHumunaTta, HapoUUTO KPo3
3aKoHOoAaBCTBO Lapa Asrycra (leges luliae u lex Papia Poppaea), noHoBHM 6pak je 6M0 NOACTULAH Kao Aeo
wupe gemorpadcke NoanTUKe. Y TOM KOHTEKCTY, YAOBMUA NOCTaje 3HAyajaH GaKTop y penpoayKumju
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APYLWTBa, [OK Ce HEeH IMYHKN M360p cBe BuWe noapehyje MHTepecuma gpkase. Y no3HUjem nepuoay, nog,
yTmuajem xpuwhaHcTBa, MOHOBO Ce HarialaBa BPeAHOCT Y3A4PXKaAHOCTM, Te ce NOHOBHWM bOpak BuLe
TONepuLLIe Hero WTO Ce aKTMBHO NoAcTu4ye. MctoBpemeHo, yBoae ce u ogpeheHe MOBMHCKe nocneanue
NOHOBHOr 6paka, nonyT rybuTKa Npasa NAOAOYKMBaHbA UM OrpaHMYera y HacnehuBamy, WTO yKa3yje Ha
HacTojatbe Aa Cce 3aWTuTe UHTepecu Aeue U3 npBor 6paka U o4yBa NOpPOAMYHA MMOBMHA. Ha ocHoBy
3aK/byyaKa 40 KOjuX Ce AOLW/I0 Yy pagy MOXKe Ce 3aK/byunTh Aa je NON0XKaj YAO0BMULE Y PUMCKOM npasy 6mo
pe3ynTaT C/I0XKEeHEe MHTEePaKLMje NPaBHUX HOPMU, APYLUTBEHUX BPeAHOCTU U MHTepeca ApKase. OHa ce yecTo
Ha/s1a3naa Ha MaprMHU NPaBHOr cMcTema, 6e3 jacHo gedrHUCaHOr M CaMOCTaNHOT cTaTyca. Mnak, ynpaso Kpos3
Pa3BOj PA3/INYMUTUX MPABHMUX MEXaHM3amMa yo4yaBa Ce Ja je PUMCKO MpaBo, YNpPKOC CBOjoj GpopmanHoj
CTPOrocTu, Nokasmeano oapeheHun creneH ¢pnekcmbunHoctm, omoryhasajyhu npunarohaBarbe KOHKPETHUM
XMUBOTHUM CUTYaLMjama.

Ypouw TytyHoBuMh
YHusep3uteT y beorpaay — MpasHu pakynteT

®OPMA KAO BUTAH EJIEMEHT YTOBOPA Y PUMCKOM MNMPABY, CA
OCBPTOM HA CABPEMEHO INMPABO

bes 063unpa Ha uMrbeHuny aa je npownao 1550 rogmHa o4 naga 3anagHor PumcKor uapcTsa, yTuuaj
PUMCKOT MpaBa Ha yroBOpPHO NpaBo, NojeanHe yrosope, popmy yrosopa 1 o6anMraumoHo npaso yonwrTe je
Hemep/buB. BUTHO je Aa ce UCTaKHe Aa PUMCKM NPABHULUM HU je4HOj FpaHX NpaBa HUCY MOCBETUAN CBOje
pafoBe U Tpy4, KAao WwTo cy 061MrauMoHOM NpaBy U U3 TUX Pasfiora je 0BO NpaBa NPUIMKA A3 AOTAKHEMO U
[le0 PUMCKOT NpaBa Koju ce 04HOCU Ha KOHTpaKTe (yroBope), Koju npeAcTaB/bajy CBaKOAHEBULY Y MPaBHOM
MBOTY 1 6e3 Kojux 61 npaso 6MN0 MHOro ycnopeHuje, ann n Gopmm Koja Kako ycnopasa NpaBHU MPOMET,
Tako n obesbehyje NpaBHY CUIYpPHOCT KaZa CybjeKkTW »Kene aga CBOj OAHOC ypeae nytem yrosopa. Popma
yrosopa jecte o6/MK y KOM ce M3jaB/byje NPaBHO peneBaHTHa BO/ba. Kaga ABe cTpaHe 3aK/byuyjy yrosop,
dopma Tor yrosopa npesacraB/ba 061K y KOjeM je n3parkeHa 3ajegHMYKA BO/ba YTOBOPHUX CTpaHa. Popma
npeacras/ba nocebaH yCcnoB 3a 3aK/byyerbe YroBopa Kako Y PUMCKOM MpaBy, Tako U AaHac, WTO 3Ha4M Aa
nopepa, ucnykera ONLWTUX YC10Ba 3a HACTAHAK YroBOpa, yrOBOPHE CTpaHe MOpajy Aa 3a0A4eHY CarnacHocT y
oarosapajyhy ¢opmy. CTapo LMBUAHO NPABO je NO3HaBa/I0 caMo ycMmeHy Gopmy M OHa HUje buna npucyTHa
CcamMo y YyroBopHom npaBy, Beh ce KOpucCTMNa 3a OCcTBapMBarbe CBAKOr CybjeKTMBHOr MpaBa M jeAWHO je
ocTBapuBakbe UCTUX BUno moryhe nytem cBeYaHMX peyun M pUTyasHUX rectoBa. HajBaxkHWju BepbanHu
KOHTPAKT (KOHTPAKT M3paXKeH y ycmeHoj GopMU) U NPBU U HajCTapuju KOHTPAKT yonwTe 6u1o je cTunynaumja
(cnoHsmja y cBOM HajapxanyHujem 06amKy). o NOCTKAACMYHOr PUMCKOT npaBa ¢opma ce cxBaTana Kao
nojasa Koja ce nowTyje Kao Hacnehe Tpaguumje, oK Ha noveTKy JJoMnHaTa, NoYMHe Aa Ce CXBATa Kao HauuH
n3jaB/bMBatba BO/bE YTOBOPHMX CTPAHA, M TO CxBaTakbe dopme ce 334 prKano A0 AaHac. Y caBpeMeHOM npasy,
Kako Penybnuke Cpbuje, Tako M Apyrux 3emasba YCBOjEH je NPUHLMN HePOPMANHOCTH, Kako 61 NpaBHU
npomet 6mo wTo ybp3aHuju, jep popma nopeps obesbehera NnpaBHe CUIYPHOCTK, yCnopaBa NPaBHM NPOMeT
M Ta YMHbEHMLA je novena ga ce yeuha jow y NpMHUMNATY M HAPOYMTO Ce TaKas MPUCTYN NPUMEHMBAO Y
AOMMHATY 3a Bpeme BnagasuHe Llapa AunokneumjaHa. Kaga je y nutamby peanHa dopma, 3a m3BpLueHe
obaBe3e U3 peanHMx KOHTpakKaTa, buna je notpebHa npegaja cTBapy. PUMCKO NpaBo je Kao peanHe yrosope
No3HaBaso, 3ajam mutuum, yroBop O MOC/Ay3u, OCTaBM U 3a/103M, @ UCTe yroBope No3Hasao je Ao 1946.
roguHe n Cpncku rpahaHCcKkmM 3akoHUK 1 Ao 2016. roauHe PpaHLyCcKM rpahaHCKM 3aKOHUK. Y KNacMYHOM
npasy, a joL BULUE Yy MOCTKAACMYHOM NTEPAJZIHN KOHTPAKTK, TO jecT nMcaHa ¢opma nocTaje cpeacTso Aa ce
obe3beam AOKa3 0 NOCTOjakby CaAPKUHE NPABHOr MNOCAA, HAa OCHOBY Yera NaHAeKTUCTMKa y 19 Beky cTBapa
HoBY MHCTUTYTY dopmy ad probationem (mokasHy dopmy), AOK Yy CTapoOM UMBMUAHOM NpaBy TO Huje 61O
Cny4aj, jep ce nucaHa ¢opma Huje MHOro ueHwuna. ObuyHa nucmeHa dopma je 6Mna NpUcyTHaA Kako Yy
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PUMCKOM, TaKO M y CaBpemMeHOM Npasy, an NocToje 1 npeteye KBaanduKkosaHe nucmeHe dopme nonyr
[OKYMEHTa Ca K/1lay3y/ZIoM O CTUNYAaumju, Koju npeactaB/ba npetedy popme jaBHO noTepheHe ncnpase, Kao
n xmporpad 1 cnuHrpada Koju npeacras/bajy npetedy Gopme jaBHO cacTaB/beHe ucnpase. BpxyHal, Koje je
PUMCKO MpPaBO MOCTUIIO y Be3u pa3Boja 0bauraumMoHoOr npasa ocCTaBuao je aybokor Tpara y npaBy
Pa3NMUNTUX APXKABA U NPABHOj HAYLM ApXKaBa Koje Npunagajy eBPOKOHTUHEHTA/IHOM CUCTEMY MpaBa, Na u
aHrno0cakcoHckom. LLITo ce TMYe KOHKpeTHO popme yroBopa, Aa HKje buno nucaHe popme y pUMCKOM Npasy,
He 6n 6UNO HM caBpemeHe eNeKTPOoHCKe popme, C TUM LITO HE MOYKEMO Aa TBPAMMO [a je PUMCKa AprKaBa
3aC/1yXKHa 3a pa3BOj payyHapa U mogepHuMxX TexHonorunja. M3a Hac octaje NnuTame, Aa je PUMcKa gpKaBa y CBa
4yeTUpM Nepmoaa BoANAa CAMO OCBajavKe paTose 1 yBek nobehusana, aa v 6u o6anMraumoHo Npaso 1 Npaso
Koje ce ogHocK Ha dopmy yrosopa 6mno jow passujeHunje? OHO WTO 6K cMrypHO AaHac ybp3ano npomeT u
Ha NPaKTUYHWUjU U 6O/bU HAUMH peryancano ¢opmy yroBopa U matepujy obamraumoHor npasa yonwTe, Kao
W APYruUX rpaHa npaBa (KOHKpPeTHO rpahaHCKo MpaBHWUX- CTBApHO, Hac/le4HO, MOPOAMYHO MpPaBo...) jecTe
AoHowere MpahaHcKor 3akoHMKa Penybanke Cpbuje, c 063MpomM Ha YMHbeHMLY A3 Halle NO3UTUBHO NPaBo
Hema nponucaHy ¢opmy yroBopa O MOKAOHY U NOCAYy3N MOKPETHMUX CTBAPM WM Aa je y CAyyajy CrnopHe
cUTyauuje HeonxodaH yBuAa y npeapatHe nponuce (Cpncku rpahaHCcKy 3aKoHUK U3 1844. roguHe) u cyacky
npaKcy 1 Aa je cyamnju oCTaB/beHO AUCKPELMOHO NPABO A3 NPUMEHWN AN HE MPUMEHU ucTe. ToO Ham roBopwm
O BE/IMYMHM 3aKOHOMMCAYKOr paja 4YyBeHOr npaBHWMKA JoBaHa Xaywuha w ytuuajy Cpnckor rpahaHckor
3aKOHWKa 13 1844. roguHe (camum TMM M PUMCKOr NpaBa) Ha Aa/bM TOK pa3Boja rpahaHckor npasa y
Peny6anum Cpbujn n wupe. HajuckpeHnje ce Hagam aa he caspemeHun pahaHCKM 3aKoHWK Penybnuvke
Cpbuje ycneTn Ha NOrofaH HayMH Aa peryavwe nutarbe Gopme yroBopa O MOKAOHY U NOCAY3M NOKPETHUX
CTBapM, Ka0 M MHOra Apyra NuTama, jep ypehere KOHKPETHO TOr MUTakba Ha afeKBaTaH HauyMH nobosbluasa
npaBHy curypHocT rpahaHa n 6o/b1 nonoxaj byayhux yrosopHux ctpaHa seh HaBegeHux yrosopa. Mopamo
Aa yamemo y 063up Aa 3a cafia NoCToju NeT Kibura HaupTta MpahaHcKor 3akoHMKa Penybanke Cpbuje un ga cy
Yy HeroBy M3pagy 40 caja y/N0XKeHa CpeAcTBa y BpegHOCTU 04 MUIMOH €Bpa U BULLIE, A jOLI YBEK HUje AOHET.

TujaHa Bugakosuh
YHusep3uteT Jomwa Mopuua — PakynTeT NpaBHUX HayKa

AEKOMNO3UNLUNJA JYCTUHUJAHCKOT AYAJIN3MA ARRHA-E Y OU3-Y:
OYHKUMOHANHA TPAHCOOPMALUJA PUMCKOTI TPAHCIJTAHTA

MpeameT OBOr paja je MUCTparkMBare AO0rmaTtcke TpaHchopmauuje PUMCKOr UHCTUTYTa arrha y
okBMpy OnuwTer MMOBMHCKOT 3aKOHMKa 3a KrbaxesuHy LipHy MNopy (OM3) 13 1888. roamHe, Kao cBojeBpCHOT
NPaBHOr TPAHCM/IaHTA, MHKOPNOPMPAHOT Y LLPHOFOPCKM NPaBHM Nopesak NocpencTBOM OBe KoguduKaumje.
Lin/b oBor paga je ga, NpUMjeHOM KOMMNapaTUBHOT METOa, YKaXKe Ha O4JIMKE CAaMOCBOjHOCTU OBOT MHCTUTYTA
Yy OKBUpPY oBe Koaudukaumje, a Kojy he ctehmn 3axsasbyjyhun Boruwmnhesoj KoanpurukaTopckoj Hamjepu Aa
3a4pM HOPMATUBHU KOHTUHYMUTET Kanape U3 KNAacUYHOT PUMCKOT NpaBa, Aajyhu My UCTOBPEMEHO CYLUTUHY
mMexaHuM3ma “BjepuabeHor” KapakTepa, CBOjCTBEHOr LPHOTOPCKOM HAaLMOHA/IHOM M 0obuyajHOM AyXy.
Bornwmnh oBo NocTu»Ke AEKOMMNO3ULMjOM jYCTUHUjAHCKOT lyain3mMa Koju je HacTao y MHctutyumjama (M. 3,
23, np.), Nog, yTMLUajemM UCTOYHayYKMxXx o0buyaja, U TPaHCHOPMMCAO KNACUYHU MHCTUTYT Kamape, Yume je
Kanapa 3ajgprkana CBOjy AO0Ka3Hy CHary, aju je CTeKNa U NeHa/IHW KapaKTep — appxa NOeHUTEeHTUANuC,
Aajyhn HoOBOCTeYeHOM NPMPOAOM CTPaHama ius poenitendi — nNpaBo Ha o4yCTaHaK y3 rybuTak Kanape uamu
tbeH nospahaj y ABocTpyKom usHocy. C TMM y Be3u, paj, yKasyje Ha jacHy andepeHuujaumjy Kojy bormwmh
npasn mamehy Kanape, oAyCTaHMLE W ypeyeHe Terobe, ann ux yjeammyje y cuctemy obesbjeherba
noTpa*kneakba, cTBapajyhm KomnaeKkcHy PyHKUMOHANHY CUHTE3Y KNAaCUUYHUX A0TMATCKUX pellera u notpeba
LLPHOroOpPCKOr NpaBHOr MPOMETA TOr BpemeHa. MICToBpeMeHo, UCTparknBakbe MMma Hamjepy anoctpodupaTu
pa3nunKy namehy AocnoBHe peuenuuje jycTMHWjaHCKOT KOHLLeNTa Kanape Kojy npuxeaTajy soaehe rpahaHcke
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KoguduKaumje y EBponu TOor BpemeHa, a Yy KOjMMa W30CTaje akpubuyHa AWCTUHKUMjA cpeacTasa
obes3bjeherba NoTpaxkmnearba Koje borvwuh KBannTaTMBHO pasnuKyje. Y Tom cmucay, pag ce GoKycmpa Ha
AOKasmnBare Aa je ONwTN UMOBMHCKM 3aKOHUK, y nopehery ca eBponckMm rpahaHckum koandukaumjama
Koje cy HacTajane TOKOM npownor ctosbeha n Bpwmnae MexaHWuKy peuenuujy, U3spwno GyHKLUMOHANHY
ajanTaumjy oBOr PUMCKOT MHCTUTYTA, npunarohasajyhu ra notpebama npaBHOr NOpeTKa Y Kojem eranucTmpa.
3a notpebe poKasuBarba OBe Te3e, y pady Ce NpUMjerbyje UCTOPUjCKO-NPABHU METOA, KOjU TEXWM Ka
AEeTEeKLMjM reHe3e 1 pa3Boja Kanape Kpo3 pasnmunte nepmoge, Yume getepmuHuLLE eKCnanKaumjy notpebe
33 OBMM NPABHUM TPAHCM/IAHTOM Y CBUM KoanbUKaLMjama HaCTaAMM y NPaBHUM CUCTEMMMA KOjU Npunaaajy
€BPONCKO-KOHTUHEHTA/IHOj NPABHOj TpaAMUMjU. Hagasbe, NpMmjeHOM KOMMapaTMBHOT MeToAa, pag ce 6asu
jykcTanosuumjom borvwmnhesor pjewera un pjewera cagpkaHux y paHuyckom Code Civile, AycTpujckom
rpahaHCcKOM 3aKOHUKY M Cpnckom rpahaHCKOM 3aKOHWMKY, Y3 OCBPT Ha KPYTU MOHM3aM KOju, Y3 NOMEHYTE,
npate pycka M yYelwka Koambukauumja. Y Ty cBpxy, pag ce nocebHO 6aBM MarbKaBOCTMMA MeXaHWU4Ke
peuenuunje NpUcyTHe y €BPOMNCKMM KoauduKaumjama, Koja pesyntmpa npeBacxofHO TEPMUHONOLIKMM
CUHKPETM3MOM HACTaIUM yC/bea, He,0BO/bHO jacHe AUCTUHKUMje mehy Kanapom 1 O0AyCTaHULLOM, YUMe je
OCTaB/beH MAHEBAPCKM NPOCTOP 3a AOrMaTCKe npecymnuuje y Kopuct arrha confirmatoria, y cnyyajy cymese.
TakaB npucTyn oOcCTaB/ba YTUCAK Ja cy noj yTuvuajem jyCTUHWjAHCKOr Ayanum3ma, TeHAEeHUMjasIHO
WHKAWHUPAe Ka cnabsberby yroBOpHE AUCLUMIMHE NYTEM MHCTUTYTA OACTYNHULUE, A0K bornwuh oapenbom
cagprkaHoM y ynaHy 934 onpegjesbyje Kanapy Kao “3HaK Za je yroBop 3aBplieH”, yume joj AeTepMUHULLIE
bYHKUMjY M CyWwITUHY, a yjeAHO anocTpodupa n eHy NpaBHy npupoay uctnayhu aa je, yjeaHo ca tum “sehe
noysaare aa he yrosop usspweH 6utn”. [lakne, KomnapaTMBHA aHaiM3a MMA 33 UWb Aa AOKaxe Aa je
Kanapa y OM3, 3anpaBo, GyHKUMOHANHM TPAHCNAAHT U3 KAAaCUYHOT PUMCKOT NpaBa, a Aa bornwuh, ceojom
KoguduKaTopckom u3lyseTHowhy, ycnujeBa Aa oAroBopu notpebama Tagalrber NpaBHOr NMpomeTa U
3axTjeBMMA MpaBHe CUTYpPHOCTW, Jonymwasajyhu cpeactBa obesbjeherba oAyCcTaHMLOM M YyrOBOPHOM
Terobom. Ha oBaj HAYMH MHCTUTYT Kanape OCTaB/ba HETAKHYTUM, @ UICTOBPEMEHO CENapaTHUM UHCTUTYTMMA
MaHudecTyje jyCTUHWjaHCKM Ayanr3am, KOju pallynarbyje U AeKOMMOoHYyje YHyTap ocobuTux oapenaba nau
yrnaBaka Koju mory 6utu y yrosopy. Pasnyuyjyhu npasHy npupoay ynopegHux pjellerba, yHyTap OBe
KOMMapaTuBHe aHanu3e, paa ce nocebHo 6aBu cyaOMHOM eBEHTYaIHOT MaTepujaiIHONPaBHOT 3axTjeBa Koju
npatM cybjekTMBHO NpaBo nosjepuoua, byayhu pa pjewera U3 eBPOCKUX KoaudUKaumja yKasyjy Aa
3a/iprKaBatbe Kanape obMYHO KOH3YMMpPa NPaBO Ha UCNyHerEe U UMa GYHKKUjy “naywanHe HakHaae wreTe”,
AoK bornwuh akueHTyje cneumMdUUYHOCT Koja ce ornepa ce y TOMe LWTO 3aZprKaBakbe Kanape He UCK/byyyje
npaBo NOBjepunoLLa Aa 3aXTMjeBa HaKHaAy WTeTe A0 NYHOTr U3HOCA A, qYO4 NHTEePECT, YKOMKO M3HOC Kanape
HWje A0BO/baH ga NOKpuje npeTpn/beHn rybutak. CymapHo, ucTpakmsarwe notephyje aa bornwwuhesa
AEKOMMNOo3unLMja jyCTUHWjaHCKOT AyanvM3ma Huje npeacTaB/bana MyKy UCTOPUCKY peMuHucueHunjy, seh
bYHKUMOHaNHy cuHTesy. M3onaumnjom Kanape og oayctaHuue, OMN3 je npeBeHMpPAO [OrMATCKY KOHOY3Mjy
npucyTHy y A3 n CI3, ytemesbyjyhu moaen Koju puroposHo npeteHayje Ha anconyTHy 3alITUTY YrOBOPHE
avcunnavHe.

AHppwuja b. Muposuh
YHuBep3uTeT y beorpaay — MNpasHu dakynter

XPUCTUJAHU3ALUWNIA PUMCKOT MNMPABA Y BUSAHTUIN: EKJTOTA U
NMPOXUPOH

HakoH naga 3anagHor pymckor uapctea 476. roaMHe, UCTOYHU AMO LapcTBa — BusaHTnja — HacTaBuo
je O4a pa3Buja pUMCKY NpaBHY Tpaguumjy, npunarohasajyhu je HOBUM NONUTUYKMM, APYLUTBEHUM U BjePCKUM
OKONIHOCTMMA. MocebHO mjecTo y TOM Mpouecy 3ay3Mma XpUCTMjaHU3auWja npasBa, OAHOCHO NOCTENeHo
NPOXUMarbe NPaBHUX HOPMU XPULHAHCKMM MOPANHUM U AOTMATCKMM HayenMma, WTo je npeAcTaB/bano
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je4Hy o, K/byYHUX O4/IMKA BU3AHTUjCKOT MPaBHOr NopeTKa. 3a pas/InKy o4 KNaCUYHOT PUMCKOr MpaBa, Koje
je 6uno 3acHOBaHO Ha pPALMOHANHOM MPABHUYKOM MULL/bEHY W CHAXKHOj CEKyNapHOj Tpaauumju,
BM3aHTUjCKO MpaBo cBe Buwe aobuja Kapaktep npasa xpuwhaHcKe Mmnepuje, y KOjoj LAapcKa BAacT m
LPKBEHWN ayTOPUTET Ajenyjy y TjecHoj mefhycobHOj noBe3aHOCTW.

Mpeamet oBor paaa jecy Eknora ns 741. rogmHe m MNMpoxupoH 13 IX BMjeKka Kao ABa 3HayajHa NpaBHa
360pPHMKA KOjuM CBje04ue O Pas3IMYMTUM dpaszama XPUCTUjaHM3aLMje PUMCKOT NpaBa y BusaHTHjckom LLapcTsy.
MocebHa naxmwa 6uhe nocseheHa WCTOPUjCKMM OKONHOCTMMA HMUXOBOI AOHOLWEHa, NOAUTUYKUM W
NOEO0NO0LWKUM LIM/bEBUMA BU3AHTUjCKUX LLAapPeBa, Kao U yTuLajy XpuwhaHcKe LpKee Ha Gopmuparbe hUXoBUX
NPaBHUX pjellemsa.

Exknora, goHeceHa 3a Bpujeme uUapa Jlasa lll UcaBpujaHua, HacTaje y nepuoay AyOOKUX YHYTPaLLHUX
M Cno/balltbMX KpM3a LLAPCTBA, 0OM/bEXKEHOM WMKOHOOOPCTBOM, BOjHMM MpUTMCLUMMA M noTtpebom 3a
javyarbem uapcke Bnactu. OHa npeacTaB/ba CBjeCHO yAasbaBakbe 0f, jyCTUHWjAaHCKe NMpaBHe Tpaauuunje um
NOKyLWaj cTBaparba ,MNpaBefAHunjer” u npucTynavyHujer npaBa, y CKAady ca XpuwhaHCKMM cxBaTatbem
munocpha n mopanHe oaroBopHoctu. MocebHO ce To ornepa y NopoanYHOM M BpayHOM MpaBy, Kao U y
ybnaxaBatby NojeAMHUX Ka3HEHWUX CaHKLM]ja, Faje ce yodaBsa jacaH yTuuaj xpuwhaHcKe eTuke.

C gpyre ctpaHe, [MpoxMpoH, HAcTao y Bpujeme uUapa Bacunnja | MakegoHua, npeacTtas/ba NOKYLWAj
obHOBe MpaBHOr ayTopuTeTa LLAapCTBa KPO3 MoBpaTak PUMCKOj MpPaBHOj Tpaguunjn, ann 6e3 HanywTama
XpuwhaHcKor KapakTepa npaBHor cuctema. Mako ce y cBom yBogHOM Anjeny ceeyvaHo orpahyje og Eknore
360r HeHe NoBe3aHOCTM ca MKOHOOopaykMm nepunogom, MPOXMPOH Yy CYWTUHU npey3nma bpojHe HeHe
oapenbe, WTO NOKasyje Aa NPaBHU KOHTUHYUTET HUje BMO NPEKUHYT NAEONOLKUM AUCTaHUMpPareM. Mako
BMLUE OC/IOHEH HA jYCTUHWjaHCKO Hacsbehe, M oBaj 360pPHMK 3aapKaBa CHaXKaH yTMLAj LPKBEHOr NpaBga,
HapO4MTO Y perynmcary NopoaMyYHUX ogHoca, bpaKa, Hac/begHOr NpPaBa M NUTaka MopaaHe NoA06HOCTH.

Unmb papa jecte ga nokaxe ga Eknora v MNMpoxvpoH He npeacTaB/bajy camo NpPaBHE CMOMEHMUKe
BM3aHTUjCKe ApKaBe, Beh 1 nspase wuper npoueca TpaHchopmaLmje pUMCKOr npasa y npaBo xpuwhaHcke
nmnepuje. AHanM3oOM HMUXOBUX oapesaba WM UCTOpUjCKOr KOHTeKcTa 6uhe yKasaHO Ha TO pAa
XpUCTUjaHU3aLUMja MpaBa HuUje 6una MUCK/bYYMBO pPeNnUrnjcku npouec, Beh un cpencTBo NOAUTUYKE
nerntMmaumje LapcKke BAACTU U OYyBarba MMMEPUjanHOr nopeTka. Ha Taj HauMH, BU3aHTWjCKO NpaBo ce
MOKa3yje Kao Ba*kaH nocpeaHUK namelhy aHTUUYKOT pUMCKOT Hacsbeha 1 npaBHe Tpaauumje cpe0OBjeKOBHe
EBpone, ykby4dyjyhu 1 cpncko cpesH0oBjeKOBHO NpPaBgo.

MueaH J1abyc
YHusep3uteT y baroj Jlyum — MpasHu pakynteT

YTULAJ BUSAHTUJE HA PA3BOJ APXABHOI NMPABA CPEJlbOBJEKOBHE
BOCHE

BocHa je y cpearem Bujeky, Kao 1 gaHac, buna cneumduyHa (sui generis) apkaBHa TBOpeBMHA. Ta
HeHa cneunduryHOCT ce orneaa y BeIMKOM yTULAjy cno/bHOr GpaKTopa Ha HeHO yHyTpawme ypehere. Y
paay he ce roBopuTK 0 yTMUaAjy BM3aHTUje Ha pa3BoOj AprKaBe M HeHUX opraHa. HecymrmBo je Taj yTvuaj
OrpoMaH M NocTojana cy ABa BMAA HeroBor ocTBapmBakba.

Mpsu BUA yT1Laja je 6MO HenocpeaHu raje je BusaHTuja AMPEKTHO BPLUIMAA YTULAj HAa BOCHY U HbeHy
opraHu3auumjy. OBaj BuA je 610 HajBMLLE U3PAXKEH Y Nepuoay Kaza je BusaHTHja Mmana BPXOBHY BNAACT HAZ,
BocHom. Ty roBopmmo o nepuogmma BnagasuHe uapa Bacunmja | MakegoHua (Kpaj IX Bujeka) n Bacunwmja
Byrapoybuue (noyetak Xl Bujeka). Moc/bearm nepuos BnagasvHe BusaHTuje Hag BocHom jecte 6uo 3a
Bpujeme uapa MaHojna | KomHuHa Kpajem Xl BumjeKka, HakoH umje cmpTn ce bocHa wmsbopuna 3a
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camocTanHocT. HaxanocTt, 360r MakbKa cavyyBaHUX MCTOPUjCKMX M3BOPA OBaj YyTULAj je TELKO Npe3eHToBaTH,
anu je oH 6e3 cymrbe nocTojao.

Opyrn n HajsHavajHMju BUA, yTMLUAja jecTe nocpeaHu. OBom yTujajy he 6utn nocseheHo Hajsulle
nakwe y paay. NocpegHn ytuuaj ce o4BWjao Ha HAYWH Aa Cy TEKOBMHE BWM3AHTUjCKOr npasa y bocHy
aonasnne npeko PawKe Ha Kojy ce bocHa yrnegana, HApo4YMTO O, Nepuoaa BNaJaBMHE Kpasba TBpTKa |
KoTpomaHuha. Kaga roBopmo o camom Bnagapy U3 camux noses/ba BUAMMO A3 je KOHLENT npeyseT u3
BusaHTuje. MNoBe/mbe Mmajy MHBOKAUMjy (MHTUTYNAUM]Y), UHCKPMNUM]Y, AUCNO3NLUMjY (CYWITUHY OANYKe),
CaHKUMjy (KasHy) M ecxaTokon (3aBpwHKM Ano nosesbe). Mako TUTyne 6aHa M Kpasba HUCY BU3AHTUjCKOT
nopujeKkna cam KoHLeNT BNagaBuHe je 610 ocnokbeH Ha BM3aHThjy. Bnagap je 61o ueHTpanHa ¢urypa Bnactu
y BocHu, a nocTojao je n apxBHU cabop — cTaHaK nomohy Kojer cy BAacTeNnHM orpaH1U4aBaam BAaCT BAagapa.
TunnyaH Npumjep NocpeaHor yTuuaja Ha jecte ABOPCKM anapart jep je TBpTKO | KpyHUWyhu ce 3a Kpasba
npeyseo TUTy/Ne ApXKaBHUX YUHOBHUKA M3 PallKe Koja je TO ypaamna y nepnoay HeHor ycnoHa. Bnagapes
[ABOPCKM anapaT (nowTeHa ABOPLITMHA), OHOra WTO 6M CMO AaHac Ha3Ba/M BAALOM, je BMO caunkbeH op,
Be/IMKOr Bpoja cnyKbeHUKa Koju Cy HOCUIM BU3AHTUjCKE TUTY/Ie, KAO Ha Mpumjep npoTosecTujapa. Taj
ABOPCKN anapaT je ynpaB/bao uujenom OOCaHCKOM ApXKaBOM Yy OKBUPY HAANEXHOCTU Bnagapa. lNpu
cKnanaky mehyHapoaHux yrosopa bocHa ce npuapkasana NpuHLUMMA Koje je yTemesbuna BusaHTtuja.

LUum oBor paga jecte Aa ce NpuKaxKe KONUKO jeaHO BEAMKO M MOhHO LapcTBO KakBo je 6una
BusaHTMja moXKe Aa M3BPLIM YTMLAj] Ha OKONHE M Make 3emsbe. Takohe, Uu/b je NpuKasaTM KONUKO je
[P*KaBHO NpaBo bocHe 610 N3BajaHO, BO/bHO MM HEBOJLHO, PyKama BusaHTuje.

Mpw nucarby oBora paaa 6uhe KopuwheHn NCTOPUjCKN MeToa, ynopeaHONpPaBHM METo4, aHam3a u
NPUKyN/bakbe NogaTtaka n3sopa u HGopmaumja u N0OrMYKN METOA,.

Naszapena Napubosuh
YHusep3uteT y beorpaay — MpasHu pakynteT

M3MERY OBUYAJA U MMNEPWJE: TENIECHE KA3HE Y AYLLAHOBOM
3AKOHUKY

TenecHe kKasHe y [ywaHOBOM 3aKOHMKY, KaO NpPaBHW TPaAHCMNAAHTU, NpeacTas/bajy WAycTpauujy
BM3aHTWjCKOT Ka3HeHOoMNpaBHOr cuctema. MNpBe 0banKe HbUXx0Be NparmaTtuyHe npumeHe y Cpbuju cpehemo
3a Bpeme B/1IagaBuHe BennKor KynaHa, CtedaHa Hemarbe, ycnes cuHepruje ytmuaja CBETOBHUX U AYXOBHUX
Hocunaua Bnactu. MocneanyHo, y NpaBHOj CBECTU cpearoBeKkoBHe Cpbuje je JOMUHUPANO yBepere Aa
CBaKM MOAANMNTET HEMOC/NYLWHOCTM 3aKOHY HYXHO MNoAnexe KarKrbaakby. Peuenunja TenecHMx KasHu y
[ywaHoB 3aKOHMK 3ano4yeTa je nocpeacTsom Eknore, KpyumnjanHor npaBHOr 360pHMKa y nepuoay HaKoH
JycTuHujaHoBe enoxe. 3akoHoAaBall, je nocebaH 3Hayaj NpPUAao 1 jow ABa 360pHMKA BU3aHTUjCKOr NpaBa -
MpoxupoHy n CuHTarmm MaTtumje Bnactapa. [lylwaHOB 3aKOHMK CaZpXKW pPasnnumMTe Bapujaumje TenecHux
KasHM nonyT cakahera, ocnensbMBatba, KUrocarba M HaTurbarba. Y3 CUCTEM TENEeCHOT KaXKrbaBakba,
CTPYKTYpPa MHOIMX KPUBUYHUX AeNa MHKOPNOpMpPaHa je ynpaso U3 npasa BusaHTtuje. Y Tom ayxy, 3aKOHUK
nocebHy naxkrwy nocsehyje cakaherby, @ HaBeAEeHW CNEKTAP NOjaBHMX 06/IMKa TENIECHUX Ka3HW Ce CBaKaKo
MOXe npunucatm pednekcuju BU3aHTUjCKOr npaBa. AHannsom ogpenaba 3aKoOHWKA U HUXOBUM
ynopehunBarem ca pellernma y BU3aHTMjCKOM NpPaBy, MOXKe Ce KOHCTAaTOBaTH Aa je CPMNCKO CpeHOBEKOBHO
NPaBo YCBOjWI0 HELWTO 61aXy Ka3HeHY NOAIUTUKY. PenpecrBHa KasHeHa NonTUKa cpehe ce, nnak, y AOMeHy
KPUBMYHUX Aena NpoTuB Bepe, y3umajyhu y 063up aa je xpuwhaHcteo 6uno sBoaeha v 3BaHWYHa penuvruja 'y
o06a uapcrtBa. CneactBeHO TOMeE, PECTPUKTUMBHO TENIECHO KaXKrbaBakbe Ce MNPUMEHMBAN0 MPUANKOM
Ka)KHbaBakba jepeTuKa, MOHOBO MO Y30pYy HA BU3AHTUjCKM MOAEN, anu N NPUIMKOM APYrUX KPUBUYHUX Aena
nomeHyTe Kateropuje. Minak, Tpeb6ano 6 HanomeHyTU Aa Cy pellera BU3aHTUjCKOr NpaBa HepeTKo 6una
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NPUMETHO PUropo3HMja, a HapounTo y cdhepu jepecn. Y cknagy ca TUM, NOTPEOHO je yKasaTu Ha jow jegHy
3ajeHNYKY 0COBEHOCT BU3aHTMjCKOT M CPMCKOT CpesHOBEKOBHOT KPMBMYHOT NPaBa — HejeaHaKo (TenecHo)
Ka*KrbaBakbe Pa3IMYUTUX C/10jeBa CTAHOBHULITBA. [ToMeHYTU NPUHLMN ce Hajnpe cpehe y AoMEHY KPUBUYHUX
Aena NpoTMB BEpe U MOpPana, Kao LITO Cy cuioBakbe U npesbyba. Takas npucTyn HUje Heobuuan, byayhu aa
je pey o rpynm KpmMBMYHUX Aena Ha Koje je ApyWwTBO HajoceT/buBuje. Ctora ce HeABOCMMUCIEHO MOMXKe
3aK/bYYMTU O3 je ANCNPONOopLMja Y KaxKibaBatby OMpaBAaBaHa Ke/bOM 33 OYyBakbeM CTaNelKor NopeTKa.
3aKkoHopaBay, je, BOheH TMM uubem, y ogpeheHnm cnyydajesuma npegsuaeo n moryhHoct kKombuHoBama
TesieCHe M HOBYaHe Ka3He. HajsepoaoCTOjHUjM NpUMep TaKBe KasHeHe JOKTPUHE YOU/bUB je KOA KPpUBUYHOT
Aena yspege. YKonuKko snactenmuunh yspeam BnactenvHa, npema ogpenbama 3akoHuMKa, yumHuouy he 6utm
OAMepeHa M TenecHa M HoBYaHa KasHa. HacynpoTt Tome, BnactenmH 6u nopnerao camo HOBYaHOM
Ka*KrbaBarby. Kaga 61 ce y 3aKOHCKM OMUC YK/bY4Mo M cebap, CXO4HO CBOM HUCKOM MOJI0XKajy Y CTaNeLWKoj
Xujepapxujun, oveknsana buv ra HajpuroposHuja KymynaTmeHa NpuMeHa KasHu. [lakne, 3aKkoHo4aBau, HacToju
Aa o4yBa nopejak Yy APYLWTBY, OLHOCHO APXKaBW, M NO LEHY WM3y3eTHO OWTpe KasHeHe perynatuee.
3aHMMJ/bMBO je ga ce HECPA3MEPHOCT Y KarKrbaBakby MOKE YOUUTM YaK U Y OKBUPY UCTOT CTanexa. Y gpyrom
Aeny [ywaHoBor 3aKOHMKa 3aKOHOAaBal, MNocebHy nNa)Kkby MNOKNAbkba KPUBUYHMM Jennma Kpahe u
pa360ojHMWTBA. Pey je 0 KpUBUYHUM AennMma 3a Koja je buno npeasmheHo Bohere NocTynka no cayxbeHoj
AyXHOCTU. CTPOrocT cucTema KasHu orneaa ce y bopmynaumjm nojegMHUX YNaHoBA, Te je TaKo y unaHy 145.
3a fnionose npegsuheHa KasHa ocnensbera. CBeobyxBaTHO, HaBeAeHE Ka3He HUcy bune MCK/bY4MBO
WMHCTPYMEHT Ka3HEeHOr NopeTKa Hero u maHudecTalmja cHare 1 ayTopuTeTa cpefHhOBEKOBHE CPCKe AprKaBe.
CuctemaTckmm carnepasatbem ogpenaba 3akoHWKa, MOry ce 3amasuTh 3a4euyn CUCTEMA TFeHepasHe U
cneumjanHe npeseHunje. Cuctem reHepasnHe npesBeHUMje ce, Kao AepmMBaT PUMCKO-BU3AHTUjCKOr NpaBHOr
CUCTEMA, UCNOJ/baBa KPO3 MPOMUCUBakbe CTPOrMX KasHU Koje 6u Tpebano Aa yTUuy Ha KONEKTUBHY CBECT
CTaHOBHMWTBA. CBAaKaKOo Aa HaBeAeHa KOHCTaTaunja nae y Npuaor paHuje M3HEeTOM 3aK/byyKy 4a je Hamepa
3aKoHOAaBUa 6buna ga ovyBa cTabMAHOCT APYLWITBEHOr U NPaBHOT NopeTKka y LlapcTsy.

Marko Andrejevic
University of Belgrade Faculty of Philosophy, Department of History

ISAURIANS: SECOND-CLASS CITIZENS OF THE EMPIRE

The Isaurians were a martial people inhabiting Asia Minor, after whom the geographical region of
Isauria was named. Isauria did not possess “fixed borders,” but may be roughly located east of the city of
Iconium (modern Konya in Turkey), extending across the Taurus mountain range and reaching the southern
coast west of the province of Cilicia. The two principal settlements of the Isaurians were Old Isauria (lcaupa
MaAowd, Isaura Palaea/Isaura Vetus) and New Isauria (loavpa N€a, Isaura Nea/Isaura Nova).

The Isaurian language, attested in funerary inscriptions from the sixth century CE, indicates a Luwian
origin, given its strong Anatolian linguistic influences, as reflected in names such as Trokondas, Tarasis, Kodis,
Moasis, and Taurasis. The Isaurians were therefore likely an indigenous martial population inhabiting the
Taurus mountains.

The Romans regarded the Isaurians as “barbarians within the Empire,” an uncivilized warrior people
unwilling to undergo cultural subordination and integration into Roman civilization and the Roman world
(Orbis Romanus). In this “civilizational” hierarchy, they were considered inferior even to the Goths and other
Germanic peoples. Nevertheless, as adherents of Chalcedonian (conciliar, orthodox, catholic) Christianity—
unlike the Goths and most Germanic groups, who were predominantly Arian Christians—the Isaurians were
not barred from access even to the imperial office. Indeed, within the Roman imperial framework, a
barbarian could not formally become emperor. Hence, in the Western Empire (Pars Occidentalis), effective
authority often lay in the hands of military strongmen such as Stilicho or Ricimer, both of Germanic origin,
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while the formal imperial office was occupied by “true Romans.” The sole instance of a German attempting
to elevate another German to the imperial throne was Aspar, one of the leading magistri militum in the
Eastern Empire (Pars Orientalis), who in the 470s sought to place his son Patricius on the throne through
marriage. He compelled Emperor Leo | (457-474) to marry his daughter Leontia to Patricius and to crown
him Caesar (a junior imperial title, effectively designating an heir).

Following the Battle of Adrianople in 378, the Roman Empire faced what historiography terms the
“Germanic problem” or “Germanic infiltration,” as Romanized Germans—or outright barbarians of Germanic
origin—came to occupy nearly all positions within the bureaucratic and military apparatus, with the
exception of the imperial office, which remained reserved for “ethnic” Romans. While the Western Empire
underwent gradual disintegration due to the Migration Period, the East confronted its internal Germanic
problem by employing other “barbarian” groups against the infiltrated Germans—namely, the Isaurians.
Particularly suited for military service, the Isaurians produced a number of notable generals, such as Flavius
Zeno during the reigns of Theodosius Il (402/408-450) and Marcian (450-457).

Emperor Leo |, in addition to the ceremonial cavalry guard (Scholae Palatinae), established the
infantry guard known as the Excubitores as his personal bodyguard, composed exclusively of warlike
Isaurians. Thus, the “Isaurian antidote” was deployed against the “Germanic poison,” though in time it began
to erode the administrative apparatus of the state itself.

The growing influence of the “uncivilized” Isaurians in Constantinople (the “New Rome”) provoked
strong resistance among the Roman populace, culminating in a massacre of Isaurians at the Hippodrome.
Leo further strengthened Isaurian influence by marrying his daughter to Tarasicodissa, a prominent Isaurian
whom he appointed commander of the palace guards (comes domesticorum). Tarasicodissa adopted the
Greek name Zeno—likely in honor of the general Flavius Zeno—and gave the same name to his son from a
previous marriage. Unlike the weak Western emperors who submitted to the will of Romanized Germanic
generals, Leo asserted authority in the East by orchestrating the massacre of Germans in Constantinople.
The Excubitores subsequently waged civil war against the Thracian Goths under Theodoric Strabo,
supporters of Aspar.

Upon Leo’s death, followed shortly by that of his grandson Leo Il, Zeno ascended to the imperial
throne. Although the Eastern Roman Empire continued to face Gothic uprisings in the Balkans, the
inhabitants of Constantinople, unwilling to accept a “barbarian” as emperor, supported his deposition.
However, since his successor proved to be a Monophysite heretic, Zeno became the more acceptable
alternative and returned to the throne in 476 after regrouping his forces in Isauria.

The Eastern Empire subsequently became a stage for Gothic revolts, internecine Isaurian civil wars,
and military uprisings against Zeno’s rule. His unpopularity was exacerbated by the Henotikon, a religious
edict intended to reconcile Chalcedonian and Monophysite Christians, which instead deepened divisions
within Roman society. The Isaurians, long regarded as “second-class citizens,” now occupied the highest
offices of the Empire, while Zeno exiled his political opponents to Isauria. Yet even he struggled to control
his own compatriots, who repeatedly rebelled against him.

In this context, Zeno conducted both domestic and foreign policy amid the collapse of the Western
Roman Empire and renewed Germanic incursions into the imperial heartland of Italy. He succeeded in
resolving the “Germanic question” in the East by dispatching the Ostrogoths to conquer Italy in his name
and govern it as his deputies, thereby formally preserving Italy within the imperial framework. Despite
numerous challenges, Zeno died peacefully in his bed in the Sacred Palace in 491.

The depth of Roman hostility toward the Isaurians and Zeno—despite the overall positive impact of
his reign on imperial interests—is reflected in the cries directed at his wife Ariadne in the Hippodrome: “Give
us a Roman emperor, give us an orthodox emperor!” His successor, Anastasius | (491-518), pursued a
decisive policy against the “Isaurian problem,” culminating in the Isaurian War, which ended in Roman
victory and the pacification of Isauria. Thereafter, the Isaurians ceased to be a decisive political factor in the
Eastern Roman Empire. The precise moment of their full assimilation into the Roman population remains
unknown.
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The purpose of this study is to illustrate, through the example of a relatively obscure people, the
Roman attitude toward non-Roman populations in the period following the Edict of Caracalla, by which all
inhabitants of the Empire were granted Roman citizenship. Despite this universal grant of citizenship,
indigenous cultures persisted in regions such as Egypt, Isauria, and Armenia, diverging from the Roman
cultural model. Roman legislation sought to assimilate these populations, yet even after their Romanization
and adoption of the Greek language in the East, they continued to be perceived as “barbarians” possessing
Roman citizenship. The Isaurians, although uniquely orthodox among such groups, were nonetheless never
fully accepted as “true” Romans.

Petar Simonoski
Ss. Cyril and Methodius University in Skopje Faculty of Philosophy

TWO EMPERORS, ONE EMPIRE: IMPERIAL LEGITIMACY AND THE
CAROLINGIAN-BYZANTINE RIVALRY AFTER THE CORONATION OF
CHARLEMAGNE

During the early Middle Ages, the idea of empire in Europe remained deeply rooted in the political
and ideological legacy of the Roman Empire. Following the transformation of the Roman world in Late
Antiquity, the rulers of the Byzantine Empire continued to present themselves as the sole legitimate Roman
emperors, preserving imperial institutions, administrative traditions, and a political ideology grounded in the
notion of universal Roman authority.

This conception of a single and indivisible empire was fundamentally challenged in the year 800,
when the Frankish ruler Charlemagne was crowned emperor in Rome by Leo Ill. The coronation created an
unprecedented political situation in which two rulers simultaneously claimed imperial authority within the
framework of the Roman imperial tradition. This paper examines the coronation of Charlemagne in 800 and
its implications for the question of imperial legitimacy in relations between the Carolingian and Byzantine
worlds. Rather than interpreting the coronation solely as a ceremonial event or a political initiative of the
papacy, the study situates it within the broader ideological and diplomatic context of early medieval imperial
politics. The emergence of a Western emperor not only altered the political landscape of Europe but also
raised fundamental questions concerning the nature of imperial authority, the relationship between empire
and papacy, and the legitimacy of competing imperial claims. Particular attention will be devoted to the ways
in which the Carolingian political elite constructed and justified Charlemagne’s imperial title.

Carolingian narrative sources, including the Royal Frankish Annals, portray the coronation as the
restoration of imperial authority in the Latin West and emphasize the role of the Frankish ruler as protector
of the Church and defender of Christendom. Within this ideological framework, Charlemagne’s imperial
dignity was presented not as a rupture with the Roman past but rather as a continuation of Roman imperial
authority adapted to the political realities of the early medieval West. At the same time, the role of the
papacy in the coronation ceremony introduced a new dimension to the problem of imperial legitimacy. The
act of coronation performed by the pope could be interpreted both as an acknowledgment of Charlemagne’s
political supremacy in the West and as an attempt by the papacy to assert its authority as a central mediator
in the creation of imperial power. From the perspective of Byzantium, however, the appearance of a second
emperor in the West posed a significant ideological and diplomatic challenge. The Byzantine court continued
to uphold the traditional Roman conception of a single universal empire and regarded the imperial office as
indivisible. The existence of another emperor claiming authority within the Roman tradition therefore
threatened the ideological foundations of Byzantine imperial legitimacy. Byzantine sources and diplomatic
correspondence reveal a reluctance to recognize Charlemagne’s imperial title, reflecting the importance of
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preserving the exclusivity of the Roman imperial office. These tensions between the two imperial courts
shaped the diplomatic relations between the Carolingian and Byzantine worlds during the early ninth
century. The question of imperial recognition remained unresolved for more than a decade, illustrating the
extent to which imperial legitimacy was embedded not only in political power but also in ideological and
symbolic frameworks. A partial resolution of the conflict was eventually achieved in 812, when the Byzantine
emperor Michael | Rangabe acknowledged Charlemagne’s imperial title.

Nevertheless, this recognition did not imply acceptance of the Frankish ruler as a Roman emperor in
the Byzantine sense, thereby preserving the ideological distinction between the two imperial traditions. By
analysing the political discourse surrounding Charlemagne’s coronation and the subsequent diplomatic
interactions between the Carolingian and Byzantine courts, this paper argues that the emergence of a
Western emperor should not be understood simply as the revival of the Roman Empire in the West. Rather,
it represented the formation of a new imperial model that coexisted with the Byzantine imperial tradition
while simultaneously challenging its claim to exclusive Roman legitimacy. The resulting tension between the
two courts illustrates how the concept of empire in the early medieval world was shaped through processes
of ideological negotiation, political rivalry, and diplomatic accommodation. In this sense, the coronation of
Charlemagne can be interpreted as a crucial moment in the redefinition of imperial authority in medieval
Europe and as a key episode in the broader history of competing claims to the Roman imperial legacy.

Andrea Bertaccini
Roma Tre University

IMPERIAL LEGALITY BETWEEN RITUAL AND NORM (14TH-16TH
CENTURIES): SYMBOLS AND ALLEGORIES IN LEGAL TREATISES

This contribution aims to investigate the nature of Imperial authority during the delicate transition
between the 14th and 16th centuries, emphasizing the dialectical tension between codified legal norms and
their symbolic-ritual manifestations. In an era marked by the decline of medieval universalist aspirations and
the simultaneous rise of national sovereignties, Italian legal scholarship found itself redefining the legitimacy
of the Empire not only through legislative production but also through a complex "grammar of symbols" and
allegories that acted as constitutive elements of sovereignty itself. The ideological heart of this construction
lies in the perception of the Empire as the direct heir to the meta-historical parabola of Rome: through the
principle of translatio imperii, the Imperial institution was interpreted not as a contingent political structure,
but as the necessary continuation of an eternal and universal order — an entity transcending both time and
space to act as the guarantor of a cosmic harmony.

The investigation begins with the great era of the Commentatores, featuring figures such as Bartolus
de Saxoferrato and Baldus de Ubaldis, and moves toward the refined synthesis of 16th-century legal
humanism, represented by the Bolognese jurist Francesco Giovannetti and the systematization of Ristoro
Castaldi. In works such as Castaldi’s De Imperatore and Giovannetti’s De Romano Imperio, Italian doctrine
addressed the paradox of an Emperor solemnly proclaimed dominus totius mundi within an irreversibly
fragmented geopolitical landscape. Through the analysis of these sources, it emerges that Imperial "legality"
was articulated upon a dual nature that we may define as "amphibious." On one hand, it manifested in a
terrestrial dimension linked to the functional administration of the res publica; on the other, it ascended into
a sacral sphere where the Emperor, as the successor Caesarum, embodied Roma aeterna. Rome ceased to
be a mere geographical reality and became a legal and identity-defining category — a ratio scripta capable
of bestowing upon Imperial law an intrinsic validity superior to that of particular kingdoms, precisely because
it was rooted in the eternity of the Roman myth.
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This classical heritage allowed the doctrine to reconcile the universality of the dominus mundi with
the reality of the regna superiorem non recognoscentes through a fundamental semantic distinction:
universal lordship was not understood in terms of private property (directum dominium), but as iurisdictio
and protectio. Castaldi and Giovannetti outlined the Emperor as the heir to Rome’s civil mandate — an
institutional guardian acting as the pater subditorum. The allegory of fatherhood — masterfully expressed
in the formula Loco namque filiorum Imperator subditos habet — transformed the relationship of subjection
into a bond of pietas, equating the State to the figure of the pupillus. Much like the sovereign of Augustus’s
time, the modern Emperor was bound to preserve the common patrimony, rendering the fiscus an
inalienable asset by virtue of his role as the custodian of the Roman public good.

Such a dogmatic construction found its epiphany in moments of maximum ritual density, such as the
election and coronation, which, following the Golden Bull of 1356, assumed the value of a true "symbolic
constitution." The rite was not a mere aesthetic celebration but a performative legal act that sanctioned the
epiphany of power and its nature as vicarius Dei. Through anointing and the delivery of the regalia, the
invisible norm became flesh, and the violation of Imperial law was described in treatises not merely as a
political crime, but as a sacrilege against an order reflecting the perfection of the ancient Empire. The idea
that the Republic is immortal (respublica non habet haeredem) finally served to establish the distinction
between the transient physical person of the sovereign and the Imperial dignity, which participates in the
eternity of Rome. In conclusion, this study demonstrates that the Empire survived through the regenerative
power of its symbols and liturgy, which allowed the institution to maintain a regulatory function and a
primacy of honor within the burgeoning Europe of nations.

Romain Hartung
University of Paris X Nanterre, Ecole Normale Supérieure of Paris

WRITING AGAINST EMPIRES: ANCIENT AND MODERN KNOWLEDGE
HARNESSED IN THE STRUGGLE AGAINST ABSOLUTE ROYAL
SOVEREIGNTY BY ALTHUSIUS IN HIS POLITICA METHODICE DIGESTA

When it comes to the history of constitutional thought in the 16th and 17th centuries, little attention
has been paid to the Calvinist thinker Johannes Althusius (1557-1638) and his major work, the Politica
Methodice Digesta (Politics Methodically Explained). Although still little known outside Germany, this jurist-
theologian emerges in this history as a prominent thinker, which led Carl Joachim Friedrich to consider him
as the “clearest and most profound thinker which Calvinism has produced in the realm of political science
and jurisprudence”.

The Politica Methodice Digesta is the result of the impressive erudition of its author, and represented,
at the time of its publication, a culminating work in the field of constitutional theory, at a time when
constitutionalism still retained a strong theological character. Subsequently, the secularisation of political
philosophy, first through the modernisation of natural law theories (in particular, Hobbes) and then through
Enlightenment philosophy, led to a shift away from the transcendent foundation of the legal and political
order, in favour of the immanent foundation of the social contract.

The historiography records the three first editions (1603, 1610, 1614) as of major importance, the
third one being the most commented. The translation of the third edition is nowadays available in English,
German, French, Spanish, and Italian.

Whilst in many ways rooted in a worldview that is no longer relevant today, Althusius' theory is
surprisingly modern. In short: constitutionalism and supremacy of law, sovereignty as an attribute of the
people, contractual foundation of government, polyarchy, federalism, right of resistance, and opposition to

24



the absolute sovereignty of the royal state. In other words, politics methodically arranged in the service of
the common good, against imperial tyrannies.

As regards the contrast between constitutional monarchy and absolute royal sovereignty, the Politica
represents one of the very first, if not the first, significant fusion of sovereignty and constitutionalism, at a
time when these two concepts were largely at odds: the former being associated with royal discourse, the
latter with advocates of a moderate monarchy. Althusius’s anti-absolutist positions are far from insignificant.
Reworked whilst he was syndic of the Hanseatic city of Emden, the re-editions of 1610 and 1614 were
intended both to defend the political autonomy of Emden as well of every other free city in the Holy Roman
Empire, and to justify the resistance of the federation of the United Provinces against the tyranny of the
Spanish Crown. In a Western world shaken by the decline of the Episcopal Church, where more and more
kingdoms and principalities were gradually embarking on the path of administrative centralization, Althusius
promoted a decentralized system, in which the king’s authority was subsidiary and tempered by law, and in
which intermediary bodies formed the political, legal and economic bedrock of society.

Thus, the Politica is not merely a passive record of its Zeitgeist, but an active stance taken by the
author. However, to understand the relationship between the final textual result and the socio-
historical context to which the author relates, one must consider the entire process of composition of the
treaty. Therefore, the Politica, like any discourse, can be considered as the result of a process of composition,
consisting in selecting on purpose, connecting and harmonising a multitude of elements. The discourse’s
author does not owe these elements solely to his habitus (which encompasses his context, institution,
position and affiliations); he owes much of its material to his erudition, his reading, his bibliographical
knowledge.

What we aim to present here is an analysis of the lesson of public law taught by Althusius in
the Politica, based on a bibliographical and intertextual analysis of the work. Indeed, whether
dealing with ancient or modern works, ideas circulate, and “texts travel without their context”, as
Bourdieu says: the reader interprets them from his own context, and, when he becomes writer,
selects or excludes sources, takes a stance, draws upon, contrasts, quotes or refutes particular
authors, texts or quotes. A new textual assemblage will then emerge, responding to the issues raised by the
author. How does Althusius reinterpret the concept of sovereignty so as to align it with a tempered
conception of power? Althusius’s definition of sovereignty is based on an inversion of this concept (l.).
Starting from a refutation of Bodin’s conception of sovereignty (A.), Althusius redefines it as a quality of the
people, who may alienate part of it, drawing inspiration from the jurist-theologians of the School of
Salamanca (B.). The contract binding the people and the government has as its constitutional foundation the
covenant between the people and God (ll.). This foundation, inspired by the Old Testament, is borrowed by
Althusius from the Huguenot monarchomach treatises (A.). In the event of a breach of contract by the ruler,
Althusius’s theory provides for a constitutional right of resistance on the part of lower magistrates, which
owes as much to the Monarchomachs as to the German Lutherans (B.).
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IUS SPOLII'IN THE ERBLANDE -
HOW A 'MOST WICKED CUSTOM' BECAME AN ENGINE OF HABSBURG
CENTRALISATION

The ius spolii (ius exuviarum), or 'right of spoil', refers to the right to claim the property of a deceased
cleric for oneself. In the context of legal history this was a phenomenon evident throughout the Medieval
and well into the Early Modern Period, practiced at various times by clergy, nobility, and even commoners
alike.

The paper opens with a brief historical overview of the practice, positing its origins to be in a
combination of factors pertaining to the ambiguous legal status of the early Christian Church, such as
misinterpretations of imperial constitutions and misunderstandings of the legal concept of a juridical person
in relation to the Church, as well as the chaotic legal landscape of post-Roman Western and Central Europe,
where the principle of personality created intertwining patchworks of legal rules and regulations for the
mixed populations of the continent. A hasty look at the development of the ius exuviarum within the
framework of the Catholic Church up to the Early Modern Period follows, focusing on its role in the relations
between the Papacy and the Frankish state, and on how it expressed the quasi-statehood of the medieval
Church. The latter emphases lead into the central theme of the paper, which examines the development of
the ius spolii within the Habsburg Erblande, particularly how the Austrian House made clever use of the
phenomenon as a political tool to undermine the clerical and noble estates as the Early Modern Age marched
towards absolutism.

The clergy in the Hereditary Lands was chiefly represented by the Metropolitan Archdiocese of
Salzburg, the Patriarchate of Aquileia, and their respective suffragans, the border of their ecclesiastical
provinces stretching along the Drava River from its source in Carinthia to the border of present-day Croatia,
the Province of Salzburg encompassing most of present-day Austria and the Province of Aquileia most of
present-day Slovenia. During the period of Babenberg and Premyslid rule, as well as in the first century of
Habsburg rule, the nobility remained too powerful for Viennese rulers to effectively prevent them from
exercising the ius exuviarum. At the same time, the clergy in Austria, Styria, Carinthia, and Carniola held a
weaker position than in neighbouring German or Italian lands, as both Metropolitan and Patriarch struggled
to keep a grasp on their extensive ecclesiastical territories. The nobles of the lands thus routinely enacted
the ius spolii against Church properties on their feudal territories, with the rulers seeing no reason not to
partake in the practice themselves (despite the Babenbergs and Premyslids repeatedly 'giving up' and
'banning' the right de iure). The first shifts appear in the 14th and 15th centuries as the Landesherren
acquired more power and began granting certain clerics the privilege of preparing a legally binding testament
— a privilege that simultaneously prohibited any spoliation of said clerics' properties upon their death. This
reveals a tendency by the Habsburgs to leverage their temporal power and the threat of noble spoliation as
a means of subjugating the Church. They showed the clergy that improvements in their precarious position
depended on Vienna, while holding hostage the right of clergy to freely testate (a right the Church itself had
otherwise, without temporal recognition, granted to clerics in the Erblande). The result was the gradual
subsumption of the competencies of clerical courts into the temporal courts (except for causae mere
spirituales) in the 16th century, coinciding with the final abolition of the ius spolii of the nobility — the
ultimate 'gift' for the subjugated Church.

In parallel, as Hofburg saw the threat of spoliation as a tool to shake the clergy it also recognised it
as a threat posed by the nobility to its own power. The rulers of the Hereditary Lands thus led a century-long
campaign to limit seizures of clerical properties by the nobility, disguising their actions as acts of goodwill
towards the Church, when in reality the privileges granted and prohibitions enforced were political moves
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to financially deprive lower-ranking feudal lords whom they regarded as their subjects. It is no coincidence
that the central thrust of opposition to the ius spolii by the Habsburgs came as the Reformation engulfed
Central Europe.

With their own political calculations in mind, dissatisfied nobles from the Habsburg Lands, such as
those in Carniola and Styria, supported Reformation thinkers despite efforts by Vienna to combat them,
attempting to oppose the Austrian House's tendencies towards centralisation. Their spoliations during this
period significantly worsened the position of the Catholic clergy in the Habsburg Realms and threatened to
dismantle the balance of power in the Landstdnde, forcingthe Habsburgs to tip the scales in favour of
Salzburg and Aquileia, seizing and ceasing, as mentioned above, the ius spolii for good in the 16th century.
The caveat here was that if the nobles could not spoliate, neither could the clergy — an attempt by Salzburg
in 1537 to invest themselves with a right over the goods of their clerics was halted by Ferdinand I.

The Habsburgs thus used the ius exuviarum to skilfully play the two most powerful estates against
each other in a game of divide-and-conquer that saw both ultimately weakened while the position of the
Erzherzog was empowered at their expense. Notably, although the Habsburgs formally renounced the right
of spoil for themselves, in all but name the ius spolii emerged from the 16th century alive and well in the
Erblande, now reserved solely for the Hofburg. Practically in the same breath as his prohibition of spoliation,
Ferdinand I. decreed that if a cleric died intestate and without legal heirs, his estate was to be handled
according to the same principles as that of a layman in such a position and would thus, as caducum, fall to
the fiscus — an application of revived Roman law that bore a striking resemblance to the right of spoil that
this very legal regime was supposed to have been replaced.

HeseHa Mapasuh
YHuBep3uteT y beorpaay — NpasHu dakyntet

OCBAJABA LHAHINC-KAHA N CTBAPAHE MOHIOJICKE UMIEPUJE

Ha 3aTtanacaHum ctenama cpearbe Asunje, MOHFONCKN PaTHULM CY BEKOBMMA HOCUAM AyXOBHM Bapjak —
Cynae, yKpalleH KO CKMM A1akaMa HajpacHUjMxX NacTyBa. YBEK NoCTaB/beH NoAHO BeyHo Begpor Heba Kome cy
ce MoHronm monunu, cynge je, sujopehn ce Ha BeTpy, ynujao cHary npupoae, Heba, cyHua M noseTapua,
NPeHOCKO je paTHUKY. Ta Be3a Huje Buna camo cumbonunyHa: 6apjak je 4yyBao Heropy cyabuHy, xpabpuo ra ga
nae y cycpeT n3asoBMma, a Nocae CMPTU NOCTajao OXKMB/beHE Herose aywe. NctpajaBajyhum y Kyae/bu Korbcke
ANaKe, AyLa je CnyXuaa Kao HagaxHyhe 6yayhum HapawTajuma. LIMHIMc-KaH je Hapeamo ga My ce HaumHe ABa
6apjaKa, jeaaH og, aAnake 6enor Kokba — Koju ce BUjopuro Yy BpeMe Mupa 1 Apyru o4 anake BpaHua — nomohy Kojer
je ynpas/bao BojckoM. benun bapjak je o4aBHO HeCTao, a/v je 3aTo UpHM bapjak cadyyBaH Kao cnpemuiiTe 3a
HberoBy aywwy. HakoH LIMHIMC-KaHOBE CMPTM MOHFOICKM Hapog, je HAacTaBMO Aa yKasyje nowToBare bapjaky. Y
16. BEKY NOAUIHYT je MaHacTup y Kome ce H6apjak BUjopMO M YyBao. 3a Bpeme MHBa3uja 1 rpahaHCKux paTosa
Tokom 20. BEKa BuLIe 04, XW/baZly MOHaxa TMBeTaHCKe ByaMCcTUUKe CeKTe KyTolewupala je noybujaHo, a
HapjaKy 1 cnucMma, Koju cy npeacTaB/banm otenoTsoperse LIMHrnc-kaHoBse aylue, rybum ce ceakum Tpar. CyabuHa
HWje 6buna bnaroHaknoHa Npema LIMHrMc-KaHy, oH jy je cam 3aupTao. Jedak Koju je KacHuje noctao LInHruc-Kau
0/pacTao je y CBETY CYPOBOr NNEMEHCKOr Hacu/ba, rAe cy OTMULE, 3aaje 1 ybuctea bunm ceakogHeBHUUA. Brno
je nete oabaveHe nopoamLe, OCTaB/beHE Aa NPEXKMB/baBa Ha UBMLM Faaun, 6e3 noapLike v 3awTtuTe. Huje umao
dopmanHo obpaszoBarbe, HATKM NPUAKKY Aa CTeKHe npujaTesbe. Kao aeTe je 61O NoByyeH, NNaW/bUB U NAKO je
NoKasnBao emoupmje. HberoB mnahu 6pat 61O je CHa*KHMjK, BewT cTpenaw, M pBa4y, a nonybpat ra je yecro
3aMPKMBA0o M NOHW}KaBAO. YNpaBo 13 Tor ocehaja ycamsbeHocTn, Hemohu 1 Henpasae novena je aa ce rpagm
CHara yoBeka Koju he npomeHuTU nctopmjy. Minak, emy je osa rpyba cpeamnHa nyHa 3nocpehHMX OKOIHOCTM
pa3Bu/ia HeBepOBaTaH MHCTMHKT 3a NpPeXKMB/baBakbe M CaMoodyBarbe WM omoryhuna my BpTOrnaBu yCnoH.
foanHama je nobehmeao mohHuje oa cebe, cBe AOK HAaNOCAETKY HMje 3aB/1aZao CBMM NIeMeHMMa MOHIOJICKe

27



crene. MOHroncKa Haje3a je 3a ABafeceT M NeT roguvHa NoTYMHMAA BULLE 3emasba M Hapoda Hero To cy
PvM/baHM OCBOjU/IM TOKOM UMTaBa YeTMpKU BeKa. LIMHI1C-KaH je ca cBojum notomumma 6aumo Ha KosneHa
HajbpojHMje uMBMAM3aLMje TPMHAECTOr BEKA M NOCTUIao ABOCTPYKO BULLE HEro 6Mno Koju ocBajay y UCTopuju.
MOHIONCKO LAPCTBO je Ha CBOM BpXyHLY 0OyxBaTasio OKO TpMAEceT MWAMOHA KBagpaTHUX KuomeTapa
HenpeKknaHor KomnHa, LWTO je NOBPLUMHA Koja OTNpUIMKe oAroBapa adpruyKom KOHTUHEHTY. MpocTmpano ce o,
CHEXXHUX CMBUPCKMX TYHAPW Na CBE A0 TPOMCKMUX MHAMCKUX BUCOPABHU; O BUjETHAMCKMX MMPUHYAHMX NOJbA,
[0 31aTacTor nweHu4Hor Knacja y Mahapckoj; oa Kopeje go bankaHa. LIMHrMc-KaHOBO LLApCTBO je Cnojuno u
CTOMWANO pas3finyuTe UMBUAM3ALM]E Y jeJaH HOBWU CBETCKM nopedak. AMnIoOMaTCKMM U TProBauKMM KaHannmma
Koje je ycnoctasuo, LIMHrnc-kaH je omoryhuo xusy pasmeHy namely Espone n Janekor nuctoka, umme je Myt
cBMAe npepacTtao y Hajsehy 30Hy cnoboaHe TprosuHe cBor goba. YBeo je pefoBaH NMOMMUC CTAaHOBHMULUTBA,
OpraHM30Bao NOLWITAHCKY MPEXY M NOCTaBMo Temesbe MefyyHapoaHor npasa, nog snawhy BeyHor Beapor Heba.
Y terosom uapctay 60ratcteo je 6UN0 KONEKTMBHO — MAEeH ce Aenno M Bpahao y eKOHOMCKM TOK. Bepcka
cnoboga je 6una 3arapaHToBaHa, ann y3 ycnos 6e3ycnosHe nojanHocTu. 3a LInHrnc-kaHa, Bnagap je 6mo jegHako
04roBOpaH Kao 1 obnyaH yosek. CTapao ce 0 BN1aAaBMHM NPaBa U YKUHYO MyYeHrse, a/In je UCTO TAaKO OPraHM30Bao
BE/IMKE XajKe Ha OAMETHMKe, N/badkalle, youue n nsgajuue. LIMHrmc-kaHoBM noTomum Bnaganu cy oa Pycuje,
Typcke, npeko NHanje, KuHe u Mepcuje. bunun cy KaHOBW, LLapeBn, CYyATaHK, KpasbeBMU, LLAXOBU, EMUPU U AaNaj-
name. CMpT je BeIMKOT KaHa cycTturna y nocresbu 18. asrycta 1227. roanHe, Herae y ropkem ToKy HKyTte peke,
[IOK je NpeABoAMO NOX0A Ha TaHIYTCKO Kpa/beBCTBO. Y3POK Heroe cMpTi buna je Tema 6pojHUX nereHam Koje
npeacTaB/bajy yNUTHE UCTOPUjCKe YMbeHMLe. HacynpoT CBUM Npuyama o Y3pOKY Herose cMpTH, LIMHIrnc-KaH je
CMPT [I04EKA0 Y CBOjO] jYPTU, HE MHOTO ApYyrayumjoj o, oHe y Kojoj ce poano. CaxparbeH je 6e3 nomne, y TajHOCTH,
6e3 MKaKBOr Xpama, May30/ieja AN XyMKe Koja b1 yKasmBana Ha MecTo rae noymea BENMKKM KaH. HakoH TajHor
norpe6a BOjHWLM Cy 3aTBOPUAN TUX HEKOJIMKO CTOTUHA KBaZpaTHUX KWUAOMeTapa. Y peHecaHCHo f06a, OoH 1
Herosu cabopLm NPUKa3aHM Cy Kao KPBOXKeAHa XOpAa Koja OTMMa 31aTO U XKEeHe, 0K CYy HEKM NMUCLM, Kao LITO
je Yocep, kaHoBa gocTUrHyha NpaTaM ca BENIMKMM AnB/berbeM. be3 063Mpa Ha MHOLITBO LIMHIMC-KaHOBWX CIMKA
nopTpeTa, HMje cayyBaHa HX Hajmakrba CKMLLA BEMKOT KaHa. LIMHrMc-KaH ce NpoTMBMO U3paam nopTpeTa U CAUKa,
na cy jeAnHU PacnosioXMBU ONUCKU BULLE 3aroHETHU Hero noyvyHu. KMHesu cy ra ocanKaau Kao cefor Yndmuy
nanepjacte 6bpage v HeAOKy4YMBOr norneaa. Mepcujcku MUHUjATYPUCTa ra je 3aMUCIMO Kao TYPCKOr CYNTaHa Ha
TPOHY, a 33 EBpon/baHe je 0CTao C/IMKa M NPUAMKa BapBapCTBa, OCBajay 1ML,a UCKpMB/beHOT o 6eca ca caupenum
ouMma. Takohe, mano Tora je cayyBaHO M O KAHOBOM MOPEK/Y, HAPaBW, O HEFOBMM CTPEM/bEHMMA U
CBAaKOAHEBHOM MBOTY. Y He40CTaTKy NOY34aHMX YMHbeHMLA MPUNoBeaayn cy y CBOja U3narakba TKan Bractute
CTpaxoBe U 3ebe. MIcTopryapm cy Kpo3 BeKoBe NpoLermBanu sbyae nonyt Liesapa, AnekcaHgpa MakegoHcKor,
Kapna Benukor u HanoneoHa, ctaB/bajyhn Ha jeaaH Tac 3BepcTBa M MycTOWeHe Koje Cy MpOy3pOKOBa/M,
nopegehn nx ca ycnecuma M UCTOPUjCKOM YNOTOM Kojy cy oaurpanu. Minak, Kaga je pey o LIMHruc-KaHy u
MoHronmma rwuxosa nocturHyha cy 3abopas/beHa, AOK Cy Ce HUXOBU TadalHbK 3104MHU U OKPYTHOCT CaMo
ysehanu. MoHronm cy Tako BpeMeHOM NOCTanun AeXKYPHU KpuBLM 3a Tyhe Heycnexe u HepocTaTKe. LIMHrmc-KaH
je nocTao cTepeoTnn 3a BapBapuHa, AMB/baKa, HEMUAOCPAHOT OCBAajaya KOMe je pasapatbe 61no yxutak. Y mopy
NONUTMKE, NCeyAoHayKe U MalluTapuja, UCTUHA O LIMHIMC-KaHy je ocTana cKpmBeHa U 3ayBeK u3rybsbeHa. Lusmb
OBOr paja je Aa ce Aa ce LIMHMMC-KaH, Kao U Leo MOHIO/ICKM Hapoa, MPUKaxKy y Apyradnjem CBeT/ly 04, OHOra Koju
MM je paBHOAYLWHO HAaMeTHYT, Aa He ocTaHy ynamheHu camo Kao ocBajauv M BapBapu, Beh n Kao gotapg
HenpeBasuheHn NpeHoCnoUM KYNTYpe, Kao 1 yTULAj KOjWu Cy OCTBApPWUAM Ha CaBPEMEHMW CBET. Y NPBOM MOrnas/by
NPUKa3aHWU cy AeTUHCTBO M MNAJ0CT LIMHIMC-KaHa, Kao M OKOZIHOCTU Koje cy 06/MKoBane HeroBy JIMHHOCT 04,
1162. roanHe 80 yjeaurberba naemeHa U OCHUBaka MOHTo/cKe Haumje 1206. roamHe. pyro nornassme nNpatu
TOK IMIOHIO/ICKOT CBETCKOT paTa Koju je Tpajao negecet rognHa (1211-1261), na cBe Ao cykoba LIMHrMc-KaHoBMX
YHyKa. Tpehe nornas/be ce TM4e HapedHWX CTOTUHY roAMHA MUpPa KOja Cy CTBOPWIA TeMesbe MOJIUTUYKMX,
KYNTYPHUX, TProBaYKMX W BOjHUX WHCTUTYUMja CaBpeMeHor ApywTBa, Kao M nponact LInHrmuc-kaHoBmx
YHUBEP3aNHUX MPUHLUMNA.
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ApoH Yex
YHuBep3uteT y beorpaay — NpasHu dakyntet

MEXMEA-NALUA COKOJIOBUR W OBHOBA CPMNCKE NMATPUJAPLUUIE Y
OCMAHCKOM LAPCTBY

Mexmea-nawa Cokonosuh, jeaaH oA, HajsHa4ajHUjUX Ap*kaBHMKa OcmaHckor uapctea y XVI Beky,
oAMUrpao je npecyaHy ynory y obHosu Cprcke naTpujapwmje 1557. rogmHe, ynme je NOHOBO yCNOCTaB/beHA
LpKBEHA OpraHu3auMja CPNCKOr Hapoaa y OKBMPY OCMAHCKOr MPaBHOr M yNpaBHOTr NoOpeTKa. Kao Benunkn
Be3unp, Cokonosuh je pacnonarao M3y3eTHUM MOJUTUYKMM yTULAjEM, LWITO MYy je omoryhunno aa y oksupy
cuctema muneta obesbean npusHarbe nocebHe LPKBEHE jypUCAMKLMjE 33 NPABOCAABHO CTAHOBHWULLTBO
CpncKkMx 3emasba. OBaj YMH NpeacTaB/ba BakaH Npumep npuaarohaBakba OCMAHCKOr MPaBHOM CUCTEMa
JNIOKANIHUM APYLUTBEHMM M BEPCKMM CreLndrUYHOCTMMA.

O6HoBoMm CprncKe naTpujaplLnje CTBOPEHA je MHCTUTYLM]ja Koja je, nopes BepCcKe, MMasia M 3HavyajHy
npaBHY M ynpaBHYy yaory. Ha keHo 4eno noctaB/beH je natpujapx Makapuje Cokonosuh, ynme je yuspheHa
Be3a namehy ocMaHCKe LLeHTpaiHe BNAaCTU M CPCKe LpKBeEHe xujepapxuje. MaTpujapnja je 4obuna wWnpory
jypucamKumjy Hag NpaBoC/aBHUM CTAaHOBHULITBOM, KOja je 0byxBaTana NuTakba LLPKBEHOTr NpaBa, bpayHux u
NopoAMYHUX OAHOCa, HacnehmBatrba, Kao 1 oapeheHe 06anKe camoynpase y OKBUPY BepcKe 3ajegHuue. Ha
Taj HAuYMH, LPKBa je GYHKLMOHMCANA Kao NocpeaHnK namehy aprkaBHe BAacTM M NogaHuKa, omoryhasajyhm
M3BECHY NPaBHY ayTOHOMMWjy YHYTap OCMAHCKOT CUCTEMA.

Cuctem muneta, y OKBUPY Kora je genosana Cpncka natpujapwwuja, omoryhaBao je BepCcKum
3ajegHuuamMa aa ypehyjy nutarba NMYHOT CTaTyca CBOjUX NPUNAAHWMKA Y CKNaAy Ca COMCTBEHUM NPAaBHUM
HOpmama. Y TOM KOHTeKcTy, obHOB/beHa naTpujapliMja nNpeacTaB/bana je BarKaH MHCTPYMEHT MNpaBHe
perynaumje n ovyBarba TPAANLMOHANHMUX HOPMK CPNCKOT ApyLWwTBa. IcTOBpemeHo, OHa je umana u puckanHy
W ynpasHy ynory, byayhu aa je yyectsoBana y NpuKyn/bakby ogpeheHnx aaxobuHa v oaprasarby pega y
OKBMPY CBOje 3ajeaHuLe.

MNako je obHoBa Cpncke natpujapwmje bunay cknagy ca uHTepecuma OCMaHCKOr LApCTBa, Npe cBera
paaun eduKacHuje ynpaBe M KOHTpoae XpUWhaHCKOr CTAaHOBHULITBA, HeHe nocaeguue cy npesasunasune
OKBMpe Ap»KaBHe nonutuke. MaTpujaplinja je NocTana LeHTpaaHa UMHCTUTYLM]A Y KOjoj Cy ce npenautanu
BEPCKM, MPaBHM W APYWTBEHM aACMEKTU KMBOTA, JonpuHocehn ouvyBarby NPABHOr KOHTUHYMTETA W
MHCTUTYLUMOHANHOT MAEHTUTETA CPMNCKor Hapoga. Ynora Mexmea-nawe Cokonosuha y oBOom npouecy
YyKasyje Ha 3Hayaj nojeauHaua y 06/MKOBaky MPABHUX MHCTUTYUMjA Y CNEeUUOUYHUM UCTOPMUjCKUM
OKonHocTMma OcmaHCKor LapcTBa.

Hatanaunja Muhwuh
YHusep3uteT y beorpaay — MpasHu pakynteT

BEJIMKA NMOXAPA NMEPACTA

Y XVII ce Beky MepacT, Taga jow ysek nog snawhy Mnetauke penybivke, Halwao OKPYKeEH rpaHnL,ama
mohHe nmnepuje: OcmaHCKOr LapcTBa. BuweBekoBHA HanNeTocT namehy AOMUHAHTHUX CMNA, CMEHMBAHLE
BNactTn 1 6opba 3a MOHOMOAN HA lyKamMa OBOT Npeaena TpajHo cy ra obenexkman. HakoH wto he OcmaHCcKo
LLAPCTBO OCBOjUTU NpuanyaH aeo boke Kotopcke jow y XV BeKy, MNepacTt nocteneHo Aobuja HA 3Ha4ajy jep
Heros pa3soj noactudy Mneuvanu, yysajyhu csojy rpanuuy . 36or cneunduryHor reorpadckor nonoxaja, boka
je 6una NoBO/LHO MECTO 33 PA3BOj MOMOPCKE TPrOBUHE , U OBUM YTULAjUMa NOCTaje jefaH 04, MOMOPCKUX
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ueHTapa Npumopja. MNepacT ce Hanasm y NOAHOXKjy 6pAa, HacynpoT ynasa y yHyTpawy KOTOpCKO-pUCcaHCKM
6aceH. 3a masin 6poj CTaHOBHMKA KOju je y TOM TpPeHYTKY nmao (oKko 600), pacnonarao je 3Ha4ajHum b6pojem
6poa0Ba KOjU Cy CNYKUAW 3@ TPFOBUHY WMPOM JagpaHa. [laHa 22. jyHa 1624. rogmHe, oA4pacam MyLKapum
MepawTaHu 6unm cy Ha mopy, WTO je NpupoaHo 6una BehmHa cTaHOBHMLWTBA cNOCObHA ca pas n BUTKY, KaKo
pe/bed HMje gonylwTao pa3Boj buao Kakee npoussoarse. OHKM NpeocTanu, Hajsehnm 4efiom cTapu, KeHe U
Aeua, NocTann cy XKpTee jeAHOr oA, HajnoTpecHujux gorahaja y ucropmju osor rpaga. Ha HecnpemHy u
HeocurypaHy obany ce uckpuano 13 adppuukux ranunja, us TyHuca n Ankumpa. Hactana wreta buna je y
BPEeAHOCTM HEKONIMKO AeceTuHa xu/bada AyKaTta, Kyhe cy cnasbeHe, LpKBe onsbadkaHe, a namehy 400 n 450
rpahaHa cy ogBeaeHun Kao pobosu. MneyaHu cy, WTO je n 61o Lm/b oBe noxape, BehnHy CTaHOBHMKA ycnenm
Aa oTkyne. TOKOM roauHa Koje cy ycneamne ynoxeH je Hanop Aa ce MNepact 06HOBM 1 3aWTUTMK.

[orahaj je npom3Beo nocnegunue 1 3a OKoAHa MecTa. Bect o noxapu cy ce 6p3o wupwune . HakoH
wTo cy [lybpoByaHu npeHenun npBa ca3Hama o gorahajuma y Mepacty, nHdopmaumje cy pasmerbmaHe mehy
obanKHbMM rpagoBuma. MNocebaH cTpax goxKmeesne cy AybpoBayvka M HoKe/bCka MopHapuua. lybpoBHUK je
npeay3eo NpuUanYHe mepe Aa ocurypa rpaHuue ca OcmaHckum uapctsom. LLinaHcka je dnota natponmnpana
JapgpaHckum mopem, nokywasajyhu ga ctaHe Ha Kpaj appuykum rycapuma. JegHa o nocneguua OBMUX
AelwaBarba b1o je nojayaH npomeT TprosuHe y Xepuer Hosom, Koju je 6uo nog ocmaHckom snawhy. Mako cy
ce adpuyKe rycapcke raamje spatune y csoje nonasuwte 6e3 ga/bux xapara, Heycnex a ce oBaj Hanag,
npeaynpean n cnaba peakunja MnevaHa 6unm cy jeaHa o4 Ha3HaKa Kpaja MaeTayke NpesnacT Ha JagpaHy.

Kao 3HauajHO nuTare y Be3n ca noxapom [llepacta 1624. nsasajajy ce n HaBoAHe AOjaBe Koje cy
adppunukK rycapm gobunm o oacyctsy mylwkapaua y MNepacty . HaBoam ce moryhHocT ga cy nHoopmaumje
Aowne og ctpaHe TypaKka us Xepuer Hosor . OBome cy cykoby npetxoanamn 6pojHu paHmju cnoposu nsmehy
MIETAYKMX NOZAHMKA N TYPCKMX HoB/baHa, 0 YeMy MMaMo noZaTaKka U3 nncama n pepmaHa, Koju cy HepeTKo
NPeTUAM BUCOKMM Ka3HamMa M3a3mBayMma cykoba. Ha noapyujy rae cy pasnavymMTu HaApogu U MHTepecu
pefoBHO A01a3M 1M Y KOHTAKT, YECTO je NuTakbe Y Ynjoj Cy jypuUcamKumjm oBu cnyvajesm bunau.

Bepbepcku rycapu HUcy bunm HoBa nojasa Ha JaapaHy. MehyTtum, y XVI BeKy cy rycapu OcmaHcKor
uapcTtea Beh noctanu KpynaH npobaem. lbrmxoBo 6MBCTBOBaHE Ha OBOM NOAPYYjy TOKOM TOr Nepnoga Moraio
61 ce noaennTn Ha ABse ¢ase: npe, U HakoH buTKe Kop JlenanTa 1571. Op XVII Beky nocteneHo rybe csojy
Hagmoh 360r nojaBe 60/be M3rpaheHux rycapckmx 6poaosa Ha Cpeposemsby. Y XVII n XVIII Beky nctmndy ce
Pa3NMUNTM NOKYyLWaju cy3bujarba rycaperba y npeaeny Yauuma Koje je nsasmpano npobieme maetaykmm
6poaoBMMa, 3axTeBMMa Na 3aTMM Hapeabama 3a cna/bMBakbe rycapckux bpopgosa. buno je HeonxoaHo
YNIOXUTU HAaNop Aa Ha rpaHMLama He b6yay n3asBaHM HeNnoTpebHKU cyKobu, a rycapcke 1 TproBayke bpoaose
yecTo je 610 TeWKo pas3IMKoBaTu.

OBaj pag ncTparkyje, McnpsBa He ounrneaHe, HauMHE Ha Koje cy MMMnepuje yTuuaae Ha pa3Boj mecTa y
FUXOBOj HenocpeaHoj 6AM3MHKU: OHa HuUcy o6/AMKOBaHa Camo MOAUTMYKMM nyTem , Beh wu 360r
NPOKCUMUTETA, YNIMBMMA Tycapa, NMpaTa M M/bayvkalla, Koju Cy 3a Marba MecTa MO ga nNpeacTaB/bajy
NpeKpeTHULY Y pa3Bojy. PaamoTpeHe cy ocHoBHe npaKce 6epbepckux rycapa, ay pagy ce Hafasm 1 oCBPT Ha
Opyre MHCTaHLE HUXOBOT N0jaB/blUBakba M PeaKLnje Koje cy MPOoy3pOKOBaIN Y OBUM NPeLenMma y CpeaHem
BEKY M paHOM moaepHom A06y.

HbuxoBo genoBate U3a3MBa MHTEH3MBAH edeKaT 360r HecTabunHMx ogHoca 3mehy BnacTn npegena
oJaKkne Aonase, U Aprkasa “3aWwTUTHULAR” owTeheHnx mecta, y3 6BUTaH yTULAj U Ha OKOJIHE 3em/be, Koje
CBaKaKOo 3aBWUCe Of OAHOCA CBOjMX Cycepa M cTpeme Aa npeaynpene moryhHOCTM CAMYHMX Hanaga Hag,
cobom. 360r mepa Koje cy npeaysnmaHe, oBu gorahaju Ha ayroj ctasm ob6aunkyjy u mehyHapoaHe ogHoce, 1
TprosuHy. Yaumajyhu kao npumep Tpareaunjy Koja je 3agecuna MNepact 22. jyHa 1624, n nmajyhn y Buay
NCTOPUjCKN U TeONONUTUYKN KOHTEKCT, MOXKeMO aHanM3MpaTh OKOIHOCTU Koje Cy YMHUNEe oBaKBe gorahaje
BEPOBaTHUjUM M PA3HOBPCHE nocneauLe.
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Tamapa Yykuh
YHuBep3uteT y beorpaay — NpasHu dakyntet

MOJZIOXAJ CPBA Y XABb3bYPLUKOM LIAPCTBY Y BPEME MAPWUJE
TEPE3WJE

*uneot Cpba y Xab3bypLiKoj MOHapxu1ju y Bpeme BnaaasunHe Mapuje Tepesuje (1740-1780) oasujao ce y
OKBUPY C/MOXKEHUX APYLUTBEHUX, EKOHOMCKUX W MOJMIMTUYKMX MPOMEHa Koje cy obenexkune jeaaH op,
HajKOMMNEKCHWNjMUX NEPMOAA UCTOPUje CPMCKOT Hapoaa Ha 0OBUM NpocToprma. NomeHyTe pepopme nmane cy 3a
UMb aa TpaHchopmuy 3acTapeny ¢eyganHu CUCTeM Y LEHTPaNM30BaHy, anconyTUCTUYKY Ap’KaBy. 3a
Xab636ypliKy moHapxujy Cpbu cy npeacTaB/bain BaxKkHy €THWUKY 3ajegHuLy, HAapouuTO Ha npocTopy JyxKHe
Yrapcke v BojHe KpajuHe, rge cy Mmanu usyseTHo BUTHY ynory y BojHOM cuctemy Kopuctehu Kao ,6paHa”
OcMaHCKOM LapcTBy. HbMXOB NOJIOXKA] je TaKBUM aHraXKoBakbeM AeLeHMnjama yKnsao ogpeheHe npusunervje
nonyT Bepcke cnoboae v oapeheHor cteneHa camoynpase, anv nepuog, enagasmHe Mapuje Tepesuje goHeo je
HOBE M3a30B€ W JOBEO TE MOBNACTULE Y NUTAHLE.

CpncKa 3ajegHuLa je CBOj MOJIOXaj AYro rpaam/ia Ha OCHOBY BOjHUX 3acnyra. MehyTum, ueHTpanmsaumja
Kojy je cnpoBoguno bey npeactaB/bana HacTojakbe Aa ce CBU rpahaHu usjegHaye npes Ap*KaBHUM 3aKOHOM.
JenaH opf, HajTeXkmx TpeHyTaKa 3a Cpbe y oBom nepuoay 6mno je pasopyrkaBare MoTmcke 1 MomopuLLKe BojHe
rpaHuue cpeanHom 18. BeKa. OBaj npouec je noapasymeBao MNpeTBaparbe PaHMjUX BOjHMKA Y KMeToBe
NOANIOXKHE IOKa/IHOM Mahapckom nnemcTBy. Takas rybutak cnoboge v [OCTOjaHCTBA MNOACTAKAO je Xu/bage
CPMNCKMX Mopoauua Aa ce oa/lyye Ha O4/1a3ak M MacoBHe ceobe Ka LapcKoj Pycuju, y Haam 3a 60/b0m
byayhHowhy. OBaj ersogayc 640 je jacaH mMoOKa3aTe/b HECTabWMAHOCTM CPMCKOr MOJIoXKaja Yy HOBOM
a4MUHUCTPATUBHOM OKBUPY Koju je Mapuja Tepesuja ycnocrtasuna.

Pedopme Koje je soHena Mapuja Tepesuja y 061acTv NosbonpusBpeae U NOPeCcKor cuctema, NPBEHCTBEHO
Kpo3 AoHolere Ypbapa, Mmane cy 3a UM/b jacHO AeduHucarbe obaBese ce/baka NpPema Ap*KaBu U
nosnawheHom cnojy apywrsa. 3a Cpbe To je npeacTaB/bano noseharte eKOHOMCKMX 06aBe3a U cnabsberse
camoynpaBa, WTo je 6una Be/sMKa NPOMEHa CBaKOAHEBHOT »KMBOTA. lMpouec ueHTpanmnsaumje sHaumo je sehy
KOHTpoAy beya Hag NoKasHMM camoynpaBama y nepudepHMM 061acTMma, yKbydyjyhn u oHe y Kojuma cy Cpbu
nmann oapeheH creneH ayToHomuje. [p)kaBa ce yn/iuTana y yHyTpallkba NWTakba MPaBOC/NaBHE LPKBE,
orpaHuyaBajyhu 6poj npasHMKa u moh muTpononuta, TpetTnpajyhu LpKBY Kao Aeo AprKaBHE HaA/1eKHOCTM.

MocebHO 3HayajHy OA/IMKY HeHe BnajaBuHe npeactaB/bane cy pedpopme y obnactu obpasoBara U
MMana je bMUTaH yTMLaj Ha CPMCKO CTaHOBHMLWITBO. JloHowwerem OnwiTe WKocke ypeabe (1774) v 3akoHa Ratio
Educationis (1777) obpa3oBarbe nounmse Aa ypehyje n opraHunsyje apxasa, LWTO je A0 Taga bunoy pykama Lipkse.
YBeAeHo je opraHn30BaHO M 06aBe3HO OCHOBHO 0OpPa3oBakbe MOA KOHTPOIOM APrKaBe, ca Uubem nosehatrba
nucmeHocT. OBe mepe cy AonpuHene y wupeky nucmeHoctn n mehy Cpbrma, HapounuTo Yy pasBUjeHNjUM
cpeamHama 1y OKBUPY LpKBEHMX onwTKHa. C gpyre CTpaHe, OHa je ynpaBo Taj NpoLec KOPUCTUAa Kao CpeacTBo
3a LleHTpanuM3aumjy Apxase U yBohere HeMayKor jeanka M NaTMHULE Kao 06aBe3HMX 3a yyere y geunjem
y3pacty. Cpncka enuta je npenosHana MOTEHUWMjaAHY OMACHOCT MO HALMOHANHW WAEHTUTET U KYATYpHY
nHTerpaumjy Cpba y xab3bypLuKku cuctem.

HbeH npuctyn npema Cpbrma oaparkaBao je KOMMIEKCHWUjU APXKAaBHU MHTEPEC - TeXKHba Aa Ce pasanymTe
€THUYKEe 1 BepCKe rpyne ycKknaae y ycarnaweH n GyHKUMOHaNaH aAMUHUCTPATUBHU cUCTeM. MaKo cy npomeHe
AonpuHene MoAepHU3aLUmju HameTHyne cy HoBe obaBe3e CPNCKOM CTAaHOBHULLTBY 360r MPOMeEHe Y HUXO0BO]
ayToHomuju. Minak, oBaj nepmoga, 6enexkn 1 ycnoH cprcke rpahaHcke Knace. TproBum 1 3aHaTAnje y rpagoBrMma
nonyT Hosor Caga, Combopa n CyboTuue M3y3eTHO BEAMKMM HOBYAHMM NPUAO3MMa LApCcKoj 6narajHu cy
nsaejcTsoBanu gobujarbe cratyca ,,CnoboaHMX Kpa/beBCKMX rpagoBa “, uMme cy ce u3bopunu 3a sehu creneH
eKoHomMje. Y HOBOHACTa/MM OKOJIHOCTMMA, CPMcKa 3ajegHuua je 6una npyMmopaHa ga ce YKAOoNU y HOBM
nopenak, UCToBpeMeHO Texkehn Ka Tome Aa o4yBa CBOj MAEHTUTET, BEpy M obuyaje.
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Mpuctyn Mapwje Tepesnje npema Cpbuma 6mo je BoheH Myapum ApPrKABHUM MHTEPECUMa, rae Hema
MecTa 3a ,,4prKaBe y ApKaBu“. MaKko cy npomeHe HepeTKo Ae/oBasie Kao NpeTra TPAAULMOHANIHUM CPMCKUM
npaBMMa, OHe Cy HEM3OCTAaBHO A0BeNe A0 MOAEPHM3aLMje CPNCKor apywTea. HacTaHKOM HOBMX OKOMHOCTM,
CPNCKa 3ajeAHuUa je noKasana Bennky moh npunarohasamba, ycnesajyhun aa yHyTap CTPUKTHUX Xab36ypLuKmx
OKBMPa NOCTaBM TEME/bE HALMOHAIHOT HanpeTKa 1 04yBakbe YAPYKEHOT MAEHTUTETA.

MwuneHa hoposuh
YHuBep3uteT y beorpaay — MNpasHu dakyntet

YBOBHEHE HAPOAHE BOJCKE U NMOKYLUAJ BAJIKAHCKOI CABE3A 3A
BPEME KHE3A MUXAWUJIA OBPEHOBUTRHA

OBaj pas UMma 3a Unsb fa aHann3mpa naejy kHesa Muxamna ObpeHosuha aa yjeamHu 6ankaHcke Hapozae
y 60pbum 3a cnoboay oa OCMaHCKOT LLAapCTBa, KAao M HAUMHE HA KOoje je MOKyLAo Aa Ty naejy cnposese. Mako oBaj
NoAyXBaT HUje y MOTNYHOCTM OCTBApPEH, M3Y3eTHO je 3HayajaH Kao M nocneauue Koje je OCTaBMO Ha AprKasy.
MocebHa naxkka je nocseheHa yBohery HapoaHe Bojcke 1861. roayHe, jep je OHa YNHWAQ K/byYHU enemeHT
YHyTpawunx npunpema Cpbuje 3a 6yayhe patose.

Kaga ce kHe3 Muxamno 1860. roguHe BpaTMO Ha NPeCTo, MMAOo je NiaH Aa KoHa4YyHo ocnoboam He camo
Cpbuijy, Beh 1 octane 6anKkaHcKe 3emsbe o4, OcMaHCKor LapcTea. Hberos Un/b je 610 yjeaurberse y jeaHy BeNKY
JyrocnoBeHcKy gpxay. Hberosa NnofMTHKa ce MOXKe NOCMATPATU Y OKBMPY UCTOYHOT NuTakba. KHe3 Muxauno je
OAMax MoYyeo Aa pagu Ha NpUnpemama 3a Koje je CMaTpao ga Cy HEONXOAHE 3a ycrnex oBOr nogyxeaTa. CBecTaH
na Cpbuja HMje A0BO/LHO CHaXHa 3a paT, KHe3 Muxauno npouemyje aa he joj buTK NoTpebHOo HEKOIMKO roanHa
036M/bHUX NPUNPEMA Ha NO/bUMA YHYTPALUHE U CMOJ/bHE NONUTHKE.

JeflaH o4, K/by4HUX KOpaKa y TOM NpaBsLy NpeAcTaB/ba yBohere HapoaHe BojcKe. BojcKa Kojy je 3aTekao
KHe3 Muxaunio Kaga ce BpaTMo Ha BAacT He 61 6una HM 6113y A0BO/bHA 3a CyKob ca OCMaHCKMM LLapCTBOM, TaKo
Aa oH 17. aBrycta 1861. yBoay HapOAHY BOjCKY KOjy YMHE CBW MyLUKapuM of ABadeceT A0 neaeceT roAavHa,
M3y3eTa Cy CamMo CBELITEHA MLA U GU3NYKM OHecrnocobsbeHa nua. OBa pedopma je 6una 3HayajaH NPEOKPeET Y
04HOCY Ha AoTajallky ManobpojHy, cTajahy Bojcky. HapoaHa Bojcka 6una je opraH1M3oBaHa no TepuTopujaiHOM
npuHUMNYy, n buna je npunaroheHa 3eM/bopaaHNYKOM CTAaHOBHULITBY. BojHa obyKa ce oaBujana y onwTMHama,
wTo je omoryhaBano Aa Hapof M nopeg ke ycneBa Aa obas/ba CBoje cBakogHeBHe nocnose. MehyTtum,
nojassbyjy ce oapeheHn npobnemm ca 0byKom 1 ca marbkom oduumpa. Mnak, HapoaHa Bojcka nocnana je, npe
cBera 360r cBoje MHOrobpojHOCTU, 06PY CANKY Y MHOCTPAHCTBO. Takohe je yanBana HaZy CPNCKOM Hapoay.

CBu H6asIKaHCKM HAPOAM MMANKU Cy UCTE MHTEPECE U HbUXOBO YAPYKMBake Morio 6u 6utk jeanHo wro he
nx ocnobogntn. KHes Muxanno cmatpa ga 6u caBe3u ca BeIMKUM cunama, Pycnjom mnam Xab36ypLukom
MOHapXxMjomM, Takohe AoBenn A0 3aBUCHOr Nonoaja. MehyTtum, Pycuja je Mmana 3HayajHy yaory y nomaratby
KHe3y Muxanny OKo peluaBarba UCTOYHOr nuTarba. Cnana je csoje oduumpe y Cpbujy, cBojum Bnagajyhum
nosoxkajem y EBponu ytuuana je 1 nomorna ga ce cknone cnopasymum ca LipHom Fopom u Mpukom. MogpLuky je
npy»*una n Utanuja.

Buno je HajaxHuje aa ce Cpbuja, Mpuka n LpHa Mopa yjeamHe M NOKpeHy ONWTK yCTaHaK NpoTUB
OcmaHckor uapcTea. Mopen, oapeherHnx notewwkoha, Cpbuja n LUpHa Mopa notnucyjy yroBop o casesy 1866.
rogmHe. KHe3 HMKona oapeKkao ce CBOr Npecrosia y KopucT KHe3a Muxauna. lMNperosopu ca Mpykom cy ayro
Tpajanu, 1867. roanHe je NOTNMCAH yroBop O capagrn.KHe3 Munxanio NnoKyLasa Aa UCKOPUCTU KpM3e KPOo3 Koje
nposasn Xab3byplika moHapxuja 1859. Kapa je musrybuna Utanujy n 1866. Kaga je UCTUCHYTA M3 Hemauke
KOoHdeaepaLmje, Aa NOKPEHE WUCTOYHO MUTakbe, anun je 0BO buno HeycnewHo. Mako BankaHCKM caBe3 Huje
peann3oBaH, NOAUTUKA KHe3a Muxaunna je mana 3HadajHe nocneaumue. Ysohere HapoaHe BOjcKe je yTuLana Ha
YHYTpaLL e jayatbe gpKaBe, a CNosbHa NOMTUKA je NocTaBuaa Temesbe 3a byayhe noayxsare.
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Mua Tep3uh
YHuBep3uteT y beorpaay — NpasHu dakyntet

CAHCTE®OAHCKU MUP N BEPJIMHCKU KOHIPEC U OAHOCU PYCIUIJE,
CPBUJE N BYTAPCKE

PycKo-Typcku pat (1877-1878) okoH4aH je CaHcTedaHCKMM MUPOM KOju je noTnumcaH 3. mapTta 1878.
roguHe, tbume je Pycuja nokywana ga octBapu CBoje reononmntnyke nHtepece. OBaj cnopasym je u3aseao
He3a40BO/bCTBA Kog JyHUX CnoBeHa, ann M Kog Benukux cuna 36or Pycke umnepwuje. Mpema
CaHctedaHckom mupy, Cpbuja (Hesago0BoO/bHA CMOPA3YMOM jep CYy HEeHW TepUTOpUjaIHU U HALMOHANHU
NHTepecn 6uamn notTUcHyTM 360r cTBaparba Bennke bByrapcke), LpHa Nopa n PymyHuja nobujajy HesaBUCHOCT,
Pycuja pobuja peo Becapabuje (oo Ttaga y noceay PymyHuje) u ctBapa ce Benuka byrapcka Koja 6u
dopmanHo buna Typcku Basasn, aan bu je 3anpaBo KoHTponucana Pycuja (Kojom 6u 6una obyxsaheHa
Teputopnja MakegoHuje n Ctape Cpbuje). Benvka BputaHnja n Ayctpo-Yrapcka He npuxsaTtajy Taj naaH u
npeanaxy HoBM KOHrpec.

BepanHckm KoHrpec (1878) npeactassba pesusnjy CaHcTedpaHCKOr MMpa M ca3BaH je Kao nocnegmua
cynpoTcTaB/beHUX MHTepeca. MowTo je Cpbuja bmuna paszoyapaHa y CaHcTedaHCKM cnopasym, JoBaH Puctuh
oanasun y bey ga 6paHM CPNCKO CTAaHOBHULITBO, @ HAKOH Tora oanasu y bepanH ko KaHuenapa Oto ¢oH
Buamapka ca McTum 3agatkom. Taj AMNAoOMaTCKM noTes AoHeo je Cpbuju 3awTmTy AycTpo-yrapcke. Heku oa
AycTpo-Yrapckux ycnosa 3a nogpwky Cpbuju cy 6unm ga Cpbuja Hema npaBo Aa ce Wwupun npema bocHu m
XepuerosuHu, Hosom Masapy u Mutposuum (To je 6uno noapydje nHTepeca AycTpo-Yrapcke), TProBUHCKMU
yrosop n3mehy Cpbuje n AycTpo-Yrapcke u yroBop o enesHuuu u bepgany. Benvka byrapcka je ymarbeHa
M noaesbeHa, a Cpbuja je 4oO6MNA HE3ABMCHOCT M NpOLIMpPEHe TepuTopuje (HULWKK, BPaHCKU, MUPOTCKU U
TONAMYKM OKpPYr), AycTpo-YrapcKka Aobuja npaBo okynaumje bocHe n XepuerosuHe.

Uum paga je aa aHanusupa ytuuaj CaHctedaHcKor mmpa M BepanHCKor KoHrpeca, anv Takohe u
HMXOB YyTULAj Ha oaHoce Cpbuje, Pycuje u byrapcke. NocebHo he ce 06paTUTK NaxkHa Ha cTBapakbe Benvke
Byrapcke 1 Ha He3aa0Bo/bCTBO Cpbuje 360r HEUCNYHEHUX TEPUTOPUjATHUX OYEKUBaHbaA. Apyru aeo paga he
61T nocseheH oanykama BepanHCKor KoHrpeca, Koju je pesuamnpao CaHctedaHcku mup. Pag he nokasatu
Aa cy oanyke goHete y CaHctedaHCKOM cnopasymy M Ha BepanMHCKOM KOHrpecy Mmasne nocineauvue Ha
NOJIMTUYKE 0QHOCE, NOCEBHO Yy CPNCKO-byrapckum ogHocMma 1 no3numjy Pycuje Ha BankaHy.

AHacracuja JoBaHoBuh
YHuBep3uteT y beorpaay — NpasHu dakyntet

MAJCKA OEKJTIAPALUNJA: MPUBPXKEHOCT XAB3bYPLUKOM LAPCTBY U
NMOKYLIAJ CPEAMEI PELLEHLA

Tema paga ogHocu ce Ha aHanmsy Majcke OeKnapauumje Kao jegHor o4, K/bYYHUX MOJAUTUYKMX
AOKymeHaTa y Bpeme [lpBor cBeTCKOr paTta, ca nocebHMM OCBPTOM Ha NuTare Aa nu je [deknapauuja
npeacTaB/baia M3pas NPUBPIKEHOCTU Xab3bypLLKOj MOHAPXMjU UM NOKYLIAj NPpOHaNa*Keka KOMNPOMUCHOT,
OAHOCHO ,,Cpetber pellera“ 3a N0/10Ka] jyXKHOCNOBEHCKMX HAapoaa Y OKBUPY Tagawre EBpone. LUu/b paaa
je Aa ce pasyme NONUTUYKM KOHTEKCT Y KojeMm je [leknapaumja HacTana, Kao U CynpoTCcTaB/beHE UAgje Koje cy
NnocTojane y OKBMPY jyroc/IOBEHCKOr NoKpeTa. Hanme, Tokom [pBOr cBeTCKOr paTa, NPOCTOP jyroMCTOYHE
EBpone 610 je Noj CHa)KHMM yTULL@jeM pacnaa Be/IMKUX umnepuja, mehy Kojuma je nocebHo 3HavajHa 6una
AycTpoyrapcka moHapxuja. Mopeg Mahapa u AycTpujaHaua, yHyTap AycTpoyrapcke moHapxuje, nsmehy
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oCcTanux, xueenu cy u Cpbu, Xpsatm n CNoBeHUM, YMjU je MOJAUTUYKM MON0XKA] BMO PasanumT, anu je
3aje4HNYKO 6MN0 CBe M3parKeHWje HALMOHANHO MUTakbe U TeXHa Ka Behem cTeneHy CamMoCTasHOCTW.
Takohe, NnoTpebHO je NOMEeHYTU N YnHbeHULY Aa je uAeja O yjeAntberby jyXKHOCI0BEHCKUX HAapoAa NoTUYe U3
19. BeKa u Aa ce nocTteneHo wupuna mehy cTaHoBHMWTBOM joww oA, Mampckor nokpeTa y XpBaTckoj ns 1830-
nx roguHa, na cee 4o Mnage bocHe Koja je 20. Beka npeacTaB/bana jedaH o4 HajpaAnKanHUjux obnanka
JY’KHOCNOBEHCKOI HauMoHanHor nokpeta. OBa naeja ce passujana nog yTmuajem KyaATypHOr U HauMoHaaHOr
npenopoja, jayarba HauMOHaHE CBECTU U CBE M3PaXKeHUjer oTnopa npema BeJMKUm nmnepujama. Y Tom
KOHTEKCTY HacTaje Majcka aeknapaumja, Kojy je 30. maja 1917. roanHe y 6e4kom NapnamMeHTy WU3Heo
JyrocnoBeHcKkn Knyb, cactaB/beH oA nocnaHuka CnoseHaua, Xpeata u Cpba. OBa aeknapauuja je
npeacTas/bana 3axTeB Aa Ce CBe 3eMJ/be Y KOjuMma use JyxxHn CnoBeHu yjeanHe y jeAHY NOAUTUYKRY LLeInHY
y OKBMpPY Xab3bypLuKe moHapxuje. Y TOM CMUCAY OHA je Nonasuia o4 T3B. YHUTAPUCTUYKOT MPUHLMNA, WTO
3HAUM Aa Ce TeXWUNOo CTBapaky jeaHe jeAUHCTBEHE ApXKaBHe jeguHuue, a He BuLwwe 3acebHuX eHTUTeTa ca
LWMPOKOM ayTOHOMMjOM. Ta ngeja noapasymeBana je LeHTPaIn30BaHo ypehere 1 3aje AHNYKE NHCTUTYLM]E,
y3 opbaumBarbe desepanHor KoHLEeNnTa Koju 61 NnogpasymesBao paBHOMNPaBHE, aAn O4BOjeHe jeANHULE.

Mako je Majcka peknapaumja dopmanHo ocTajana y okBupuMma Xab3byplike moHapxuje U Huje
3axTeBa/sla EHO pyLUeHe, OHA je Y MOJUTUYKOM CMUCAY NPeACcTaB/bana BarKaH KOPAK Ka jyroC/I0BEHCKOM
yjeanmerby. HbeH 3Havaj ce orneda y Tome WTO je NPBM NyT jaBHO GOpPMyaMCaHA MAaeja O 3ajeAHUYKOM
NOAUTUYKOM NpOCTOpy Jy*KHUX CoBeHa, LWTO je MICTOBPEMEHO OTBOPMJIO NPOCTOP 3a pasanunTa Tymadera
— 04, N0jaIMCTUYKKMX A0 HaLuMOHanHo-ocnoboamnnadkmx. MNopesa ceera HaBeAeHOr, BaXKHO je HarnacuTu aa je
Majcka aeknapaymja Hactana y cneumduyHMm paTHUM yCAOBMMA, Kaga je AycTpoyrapcka moHapxuja Beh
6una y nyboKoj Kpnsn 1 cyodeHa ca yHyTpaLltbUM HAUMOHANHUM TEH3UjaMa. JyXKHOCNOBEHCKMN NOCNAHULM Y
H6eyKom NapnameHTy Cy, KpO3 0BY AeKapaumjy, NOKyWwann ga npoHahy nonnTMYKM okBup Koju 6u omoryhuno
ONCTaHaK HWUXOBUX Hapoaa yHyTap noctojeher cuctema, anun y3 sehu cteneH paBHOMPABHOCTM U 3alUTUTE
HaLMOHANHUX MHTepeca. 360r Tora ce 4ecTo Kaxke Aa je MajcKa AeKnapaunja npeactas/bana peannoanTUykm
KOMMNPOMMUC — NPUXBATAabe MOHAPXMNje Kao OKBMPA, AN Y3 3aXTEB 3@ HbeHY CYLUTUHCKY NpomeHy. NoTpebHo
je uctahu n 10 Aa yTmuaj eknapaymje nocraje jow jacHMjM Kaga ce NnocMmaTpa passoj gorahaja HakoH 1917.
roguHe. Maeje n3 Majcke ageknapauuje HuUCy octane usonoBaHe, Beh cy ce nocteneHo nosesase ca
AenoBarbem JyrocnoBeHckor ogbop u noantukom KpasbesuHe Cpbuje, wTo je goBeno A0 3ajeHUYKOr
bopmynucama um/ba — CTBapara jeAUHCTBEHE jy)KHOC/IOBEHCKe ApXKase. Y TOM npouecy, YHUTAPUCTUYKM
eNeMeHT JeKiapaluje MMao je 3HavyajHy yaory, jep je AonpuHeo naeju Aa HoBa AprKaBa Tpeba ga byae
NONIMTUYKM jeAUHCTBEHA U LEeHTPaIM30BaHa, a He nabaso dpeaepanHo ypeheHa.

Y ucto Bpeme genyje n JyrocnoseHcku ogbop, Koju 3a pa3nunKky og Majcke geknapaumje 3actyna
naejy NOoTAyHOr OTUEN/beHa O, LLapCTBa M CTBapaka He3aBUCHE Ap}Kase. YNpaBo cycpeT M MocTeneHo
npubanKaBarbe OBUX PA3IMYMTUX NOAUTUYKUX CTPyja posenu cy Ao Kpdcke aeknapauuje, Koja je
npeactas/basa MPBM jacaH OOroBOP O CTBapakby 3ajedHUYKEe jyXKHOC/IOBEHCKE AprKaBe Kao YCTaBHe
MOHapxuje noa amHactujom Kapahophesuh. Y Tom cmucny, Majcka geknapaumja moxe ce nocmaTpaTu Kao
HbeH NAejHU TEME/b, jep je NpBa apTUKYyIUCana naejy jeAUHCTBA, Koja je KacHuje obunna KoOHauYHy NONUTUUKY
dopmy Ha Kpody. Cee y cBemy, MajcKa geknapaumja HUje jeaHO3Ha4YaH AOKYMeHT. OHa UCTOBPEMEHO HOCHU
e/leMeHTe N10jaHOCTN AyCTPOYrapCcKoj MOHaPXWUjKu, aan 1 jacHe Ha3HaKe NOIMTUYKOT Npeobparkaja u Texe
Ka HauMoHaNHOM yjeaurberby. 360r Tora ce HajnpeuusHuje MOXKe TYMAuuTU Kao ,Cpeare pellere’—
KOMMNPOMMCHM NOKYLLAj Aa ce y AaTUM OKOJIHOCTMMA 06e36eam WTO NOBO/bHMjM NONOXKA] jyKHOCIOBEHCKUX
Hapopaa, Koju he ybp3o nocTat jeaaH o4 K/byYHMX KOpPaKa Ka CTBapakby 3ajegHUYKe apKaBe.
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MBaH MapuHKoBuh
YHuBep3uteT y beorpaay — NpasHu dakyntet

CPNCKUN NNCUN-AUTMJTIOMATE U3MEDBY NPBOI U APYITOI CBETCKOTI
PATA N BBUXOB AONPUHOC JOMATROJ AUTJIOMATUIN

OBaj paf, uWCTpaxKyje AOMNIOMATCKE Kapujepe M NOAUTUYKE [OO0NPUHOCE MeTopuLle CPNCKUX
nHTenekTyanaua, Mee AHgpuha, Munowa LUprbaHckor, MunaHa Pakuha, Pactka MetpoBuha m JoBaHa
Oyuunha, y cnyxbu ambacagopa KpasbesuHe Cpba, XpBaTa u ChoseHaua 1 KpasbeBuHe Jyrocnasuje og 1918.
roguHe no 1941. rogmHe. 3anasehn nsa HUXOBE KbUKEBHUYKE penyTauumje, y OBOM pady ce aHanu3upa
FUXOB Pag, Yy CAyXOu apikase, AUNJAOMATCKM CNUCU, NOJAUTUYKU M3BELWTajU U ynora y dopmupary
no3uTMeHe penyTtauuje KpasbesmHe y MehyHapoaHMM KpyroBmma.

CBaKa JIMYHOCT je MCTPa’keHa Kpo3 Mpu3My HUXOBUX crneumduyHux nosuumja: Ayunh y
ANNIOMATCKUM MUcHjama Beorpaga y UcTouHoj n 3anagHoj EBponun, AHgpuhes 6opasak y beuy, Pakuh Kao
nocnaHuk y Pumy, yTuuaj Ha aunnomatcke Kpyrose LphaHckor u MeTposuhesy ynory y obivMKoBakby
MULL/bEHA jaBHOT MHEHA KPO3 Meauje M nponaraHgHe Hamnope noBe3aHe ca CMNo/bHUM NOC/I0BMMA.
AHanM3a MCTMYE KaKo je HMXO0Ba MHTENEeKTyasHa no3aguHa yTvuana Ha AWNJOMATCKM TOH, HauuH
nperosapakba U BMhera jyrocnoBeHCKor MAeHTUTETa y CNo/bHUM O4HOCUMA.

K/byyHa Te3a oBoOr paga je cnoj NoAIMTUKE U KyAType OBUX CTBapanaua, Koju He camo Aa cy buam y
LUMBWUAHO]j CNyXK6u gprKasu, Beh cy U apTUKYNMCAnAn BU3KNjy CPMCKOT M jyrOCIOBEHCKOT MAEHTUTETA Y CBETY.
HbuxoBe ABOCTpyKe ynore OTKpMBaAjy CyKob mamehy nuyHux ybehera v 3BaHMYHUX AP’KaBHUX CTAaBOBa,
NPBEHCTBEHO O Yyjegurbery JyxKHMX CnoBeHa M 3ajeAHUYKO] OpXKaBM M OAHOCMMA Ca ApKaBama
cyKuecopmma AycTpoyrapcke MoHapxuje. Pag HacToju Aa NOKaxKe KaKo CYy KHUXKEBHU CTBAPaAOLM U HUXOB
yrneg, UHCTPYMEHTAIM30BaHU Y 06/IMKOBaky CMOJ/bHE NOJIMTUKE M CTBapakby HALMOHANHOT MMULIA TOKOM
bopmaTMBHUX rOANHA HOBE AprKase. HarnawaBarbem HUXOBOTr BUPOKPATCKOr U AMNAIOMATCKOr paja, 0Baj
paj AONPUHOCKM pasyMeBakby jyrOC/IOBEHCKE AMNAOMATCKE MUCTOpuje, OTKpMBajyhn Kako ce KyATypHMU
KanuTan Kopuctu Kao opyhe y nepuoay reonoanTUYKe HectabunHocTu.

JoBaH hoposuh
YHusep3uteT y beorpaay — MpasHu pakynteT

YTULAJ COLUNJANTUCTUYKOT NMOKPETA Y KPAJbEBUHU CPBUJU HA
MAEOJIOWKE NMOIJEAE KOMYHUCTUYKUX BIACTU COPJ, CA
MNOCEBHM OCBPTOM HA ®OPMWPAE PENYBJINYKUX TPAHULLA

YecT je cnyyaj Aa npu v3rpagkby BULWEETHUYKUX ApXKaBa y ambujeHTy TpBerba M3mehy cBUX mam
HEeKMX O, HAapoAa KOoju YMHe TBOPEHY ApPrKaBy, A0NA3M A0 Tora Aa ce npepacnogenom npasa v obaBesa
YHYTap pate Apkase yTBphyjy HejegHaKu yHyTpawmKn ogHocn mohu. Taga je HEMMHOBHO Aa ce u de jure
jaBM TO Aa Kpo3 OHaj Koxe3nBHM GaKTOp KOju oapKaBa AOTUYHY 3ajeAHULY HAapoAa, Koju cy Hajuewhe cBu
CKyMa HOCMOUM TBOPEHe APrKaBHOCTM roToBO 6e3 13y3eTKa jaB/ba CAy4aj Hapoaa ,npsor mehy jegHakuma“
nnu pehe ,nocneamwer mehy jeaHakmma“.

To ce, y3eBWwM y 063unp cBecT /byan 1 y npumepy COPJ ycnoBHY jeaHAKOCT Hapoaa, Ha Apyrayuju
HauMH MOMKe MPEeHEeTU M Ha NAaH LUEHTPasM30BaHUX W AeLUeHTPaNM30BaHUX AprKaBa. buno pa je
aAMUHUCTPATUBHA NOAENA, KA0 Y CyYajy NpMMepa 0 KOMe roBOPMMO OAHOCHO COLMjannUCTUYKe Jyrocnasuje,
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0/, pa3 BUCOKE ayTOHOMMje penyb/InKa 1 CHare Kojy oApaKaBajy HOCMOLM BAAaCTU y ayTOHOMHUM 0bnactuma,
CBAKaKO jecTe YnkbeHMLa @ OHAj KO MAM OHO WTOo oapehyje BUCUHY ayToHOMMje ann 1 oapehyje xohe an
Ap’KaBa y HacTajarby OUTK LLEeHTPANN30BaHA MM He jecTe yNpaBO OHAj NPETXOAHO CMOMEHYTU KOXE3UBHMU
baKTOp KOjU, YMM Yy OCHOBM TBOPWU ApPrKABY O KOjOj FOBOPMMO TMME LUTO CTBApa Hb€H CUCTeM MpaBHOT
byHKUMOHUCAkba, Takohe n moxe de facto ytBpantM ogHoce mohu Koju he AOHETVM npeBary HEKMM
HaLMOHANHUM, BEPCKMM UM KNACHUM 3ajeaHuUama. OcBpHyhemo ce 1 Ha UCTOPUjCKN Npernes jep je oH, y
OKpY»Ketby KaKBO je banKkaHCKO NoNyoCTPBO 04 NpecyAHe Ba*KHOCTU 3a pasymeBarbe MehyeTHUUYKMX 04HOCa
Koju cy 6unn K/wyydHu npunmkom TBopbe buBLLEe 3ajegHUYKe fgprKaBse.

MNako ce, norotoBo oA pacnaga COPJ y HayyHO] nuTepaTypu HEpPeTKO KPUTUYKKU rnega Ha OofHOC
opraHa snactu y COPJ npema npeBacxogHO €THUYKOM je4MHCTBY CPMCKOr Hapoaa, aan 1 TepuTopujaiHoOm
CKpHaB/bery CP Cpbuje Koja he noTom Kao npaBHM HacneaHuk COPJ noHeTM roToBO UCK/bYYNBO obaBese
a/Nn He M NpaB.a UCTe Koja, goaywe ycnen arpecnje HATO nakTa, HMje ycnena ga ogbpaHM HA HAaYMH Ha KOoju
je To xenena (y Kpajr0j IMHUjU BOjHO Tj. HEYCNELWHOM BOjHOM 046paHOM o4, cenapaTnUama), NOroToBo He
OHa MpaBsa 3a Koje AOTMYHM ayTopKu CMATpPajy 3a NpaBUYHO npunagajyha cpnckom Hapoay Kao BehuHckom
HOCMOLY APXABHOCTU CBMX jyrOCNOBEHCKMX AprKaBa umjn je Cpbuja 6una aeo, makap dopmanHo, cee Ao
2003. roguHe.

Lyaysan Valeeva
Kazan Federal University Faculty of Law

IMPERIAL JUSTICE VS. LOCAL CUSTOMS: CODIFICATION AND JUDICIAL
REFORM IN THE RUSSIAN EMPIRE AS INSTRUMENTS OF LEGAL
UNIFICATION

Empires are complex political and legal formations, uniting diverse territories and legal traditions.
Unlike the nation-state, which aspires to formal equality and legal unity, an empire must balance between
unification and recognition of differences. In this context, law becomes not only an instrument of governance
but also a space of compromise between centralization and diversity. This is most clearly manifested in
attempts at codification and judicial reform. The case of the nineteenth-century Russian Empire
demonstrates how a model of “partial unification” emerged, in which common principles coexisted with a
system of exceptions. The aim of this study is to analyze the extent to which legislative codification and
judicial reform in the Russian Empire contributed to the creation of a unified legal space, and where the
empire deliberately preserved legal differentiation. The first key stage toward unification was the Digest of
Laws of the Russian Empire of 1832, prepared under the leadership of M. M. Speransky. It represented a
large-scale systematization of existing legislation, including norms accumulated since the Law Code of 1649,
as well as numerous decrees of the eighteenth and early nineteenth centuries. The significance of the Digest
lay not only in organizing legal material but also in creating a relatively coherent and hierarchically structured
legal system applicable across most of the empire’s territory. However, even at this stage it becomes evident
that unification had a limited character. Despite the formal universality of the Digest, significant categories
of norms and legal regimes remained beyond its scope. Thus, special legal orders were preserved in the
Grand Duchy of Finland, the Kingdom of Poland, and the Baltic provinces, where distinct legal systems
continued to operate, often based on local or previously existing European legal traditions. Moreover,
customary law continued to play an important role-both among the peasantry (communal norms regulating
land use and family relations) and among the so-called «non-Russian» peoples of Siberia and the imperial
periphery. Thus, the Digest functioned rather as the “core” of imperial law, around which peripheral legal
spaces persisted. The second major stage was the judicial reform of 1864, associated with the adoption of
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the Judicial Statutes. This reform had a more pronounced unifying orientation, as it affected not only
substantive norms but also the very mechanism of law enforcement. It introduced principles that can be
regarded as universalist: judicial independence, irremovability of judges, publicity and adversarial procedure,
the participation of juries, and the institutionalization of the legal profession. These elements formed a new
model of justice oriented toward uniform standards of adjudication. Nevertheless, the empire did not
abandon legal pluralism even here. The reform was not fully extended to all categories of the population or
all territories. One of the most striking examples is the volost courts for peasants, where simplified
procedures were applied and elements of customary law were retained. Moreover, even within the general
system, limitations existed: for example, trial by jury was not applied to certain categories of cases or in
specific regions. Thus, the judicial reform of 1864 created a unified «framework» of justice but did not
eliminate the multiplicity of legal regimes. Imperial justice proved to be multi-layered: at the upper level-
unified principles and institutions; at the lower level-a diversity of procedures and norms adapted to social
and ethnocultural specificities. An analysis of these two reforms allows for a broader conclusion about the
nature of imperial law. Unlike the law of the nation-state, which is oriented toward formal equality, imperial
law inherently permits and even institutionalizes differences. Unification in an empire is instrumental in
nature: it aims to enhance governability and predictability but does not seek to eliminate diversity
completely. Moreover, the preservation of differences may be viewed as a means of stabilization, allowing
for the accommodation of local particularities and the reduction of resistance in the periphery. In this sense,
the nineteenth-century Russian Empire demonstrates a typical model of a «<composite legal order,» in which
universal and particular elements coexist. Codification and judicial reform function as complementary
instruments: the former establishes normative unity, the latter procedural unity. However, both encounter
limits to unification determined by social, ethnic, and political factors. In the context of the conference
theme «In the Shadow of Empires», this example shows that empires not only extend their influence through
law but also construct specific legal frameworks in which universalism is combined with exceptions. The
study of the Russian model contributes to a better understanding of the general patterns of imperial legal
orders-from the Roman Empire, which allowed local legal customs in its peripheries, to contemporary forms
of «soft» imperiality, where unified standards likewise coexist with a plurality of regimes. The tension
between unification and the preservation of differences is not a deviation but a fundamental characteristic
of imperial law. It is within this tension that its specific logic is formed-a logic that distinguishes the empire
as a legal phenomenon from other forms of political organization.

Sara Jovanovi¢
University of Belgrade Faculty of Law

THE INFLUENCE OF THE AUSTRIAN EMPIRE ON THE SERBIAN CIVIL CODE
AND ITS IMPACT ON THE DEVELOPMENT OF THE LEGAL PROFESSION

The adoption of the Serbian Civil Code in 1844 represents one of the most significant milestones in the
legal history of modern Serbia. Its creation was deeply influenced by foreign legal models, most notably the
Austrian Civil Code, reflecting broader political, cultural, and legal ties between the Principality of Serbia and the
Austrian Empire. This paper examines the extent and nature of Austrian influence on the Serbian Civil Code, as
well as the indirect but substantial impact this codification had on the emergence and development of the legal
profession in Serbia.

The drafting of the Serbian Civil Code was entrusted to Jovan HadZi¢, a jurist educated within the
Habsburg legal tradition. His legal education and professional background played a crucial role in shaping the
structure, terminology, and legal concepts incorporated into the Code. Rather than creating an entirely original
legal system, Hadzi¢ relied heavily on the Austrian model, adapting it to the social and economic conditions of
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Serbia at the time. However, this process was not merely one of simple reception. It involved selective
modification, simplification, and at times deviation from the original Austrian provisions.

The influence of the Austrian Civil Code is most visible in the systematic organization of legal norms, the
introduction of private law institutions, and the formalization of legal relations. Concepts such as property rights,
contractual obligations, and inheritance law were largely modeled on Austrian solutions, although adjusted to
accommodate patriarchal family structures and customary law still present in Serbian society. Despite these
adaptations, the Serbian Civil Code marked a transition from customary and fragmented legal practices toward
a more unified and codified legal system.

One of the key consequences of this legal transformation was its effect on the development of legal
practice, particularly the emergence of the legal profession.Prior to the adoption of the Code, legal
representation in Serbia was not fully professionalized, and court proceedings were often conducted without
formally trained legal representatives. The introduction of a complex and systematic body of written law
necessitated the presence of individuals capable of interpreting and applying legal norms. In this context, the
influence of Austrian legal culture extended beyond substantive law and contributed to the gradual
professionalization of legal representation.

The Austrian model emphasized predictability of legal norms, formal procedure, and the importance of
trained judges, which indirectly encouraged the formation of a professional class of legal practitioners in Serbia.
As legal disputes became more reliant on the interpretation of codified norms rather than customary practices,
the need for educated intermediaries between the law and the parties increased. This shift laid the groundwork
for the institutionalization of the legal profession and the eventual regulation of legal representation.

Nevertheless, the reception of Austrian legal solutions was not without criticism. Contemporary and later
scholars have pointed out that certain provisions of the Serbian Civil Code were not fully compatible with the
social realities of Serbia, particularly in provincial areas where customary law remained dominant. Critics also
argued that excessive reliance on foreign models limited the development of an authentically Serbian legal
system. Despite these shortcomings, the Code played a crucial role in modernizing Serbian law and establishing
the foundations of legal professionalism.

In conclusion, the influence of the Austrian Empire on the Serbian Civil Code was both profound and
multifaceted. It shaped not only the content and structure of the Code but also had lasting implications for the
development of legal institutions, including the legal profession. By introducing a codified system based on
European legal standards, Serbia took a big step toward legal modernization, while also encouraging the gradual
development of a professional legal community.

Andrey Andreyevich Kiosov
St. Petersburg State University Faculty of Law

TRENDS IN LEGAL CONTINUITY IN THE HISTORY OF RUSSIAN
LAW AND STATE

The research focuses on the legal organization and ideological organization of the Russian legal
system and the Russian state. | have analyzed two trends that have developed in the history of the Russian
state — the Russian Tsardom, the Russian Empire, socialist Russia, and the modern Russian Federation.

The first trend is building succession (continuity) between the states and the legal systems. This
approach to legal and ideological organization involves several features. Firstly, the main regulatory legal
acts have remained unchanged for several decades. Secondly, philosophers, politicians, lawyers, and the
state itself are building an ideological system according to which the state is the historical successor of older
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and no longer existing states. Thirdly, building continuity is aimed at legalizing and legitimizing the state and
the legal system of this state. In my research, | identify signs of the formation of continuity between the
states and the legal systems as a direction of public policy.

The second trend is the rejection of the succession (continuity) of the legal system and the ideological
system. This approach is typical for periods in the history of the state when the state requires a large-scale
transition from the previous regulatory system to the new one. Then the state perceives itself as a new and
sometimes unique political and legal entity. The state begins the formation of its legal system and ideological
system from scratch. In my research, | analyze the reasons for such actions by the state and | suggest that
the rejection of legal continuity and ideological continuity can be carried out in order to legitimize the state.

Both trends have taken place in the history of the legal system of the Russian state. My research
contains examples of the implementation of such trends from the history of Russian law and state. | will give
some examples from my research below. The examples below are only a small part of the research and serve
to illustrate the amount of my work that | have done during the preparation of the research.

Here is an example of building the continuity of an ideological system and a legal system from the
history of Russian law and state. In the XVI century, the idea of Moscow as the third Rome was born in the
Russian state after the fall of the Eastern Roman Empire in the XV century. The idea of “Moscow, the Third
Rome” offers an ideological approach to the continuity of the Russian state as the political and spiritual
center of Christianity. Moscow, as the capital of the Russian state, is the successor of Ancient Rome and the
Byzantine Empire. The idea of the succession of the Russian state from the Eastern Roman Empire is also
connected with the appearance of the title “tsar” in the Russian legal system in 1547.

Here is an example of a complete rejection of the continuity of the ideological system and the legal
system from the history of the Russian law and state. The first socialist state in the history of mankind, the
Russian state, after the socialist revolution in 1917, consistently conducted a policy of breaking historical,
ideological and legal continuity with the Russian Empire. The rejection of ideological continuity was
consistently carried out in the works of Russian political figures after 1917. The rejection of legal continuity
is reflected in regulatory legal acts, for example, in the Constitution of the Russian Socialist Federative Soviet
Republic of 1918. The newly formed state proclaimed the cancellation of loans made by the government of
the Russian Empire, landowners and the bourgeoisie, as the first strike to international banking and financial
capital.

The Russian state, which has a thousand-year history, is in search of a balance between the two
trends. The Constitution of the Russian Federation provides that the Russian Federation, united by the
millennium history, preserving the memory of the ancestors who conveyed to us ideals and belief in God, as
well as continuity of development of the Russian state, recognises the unanimity of the State that was
established historically.

Filip Novakovi¢
University of Zenica Faculty of Law

CRIMINAL JUSTICE IN THE SHADOW OF EMPIRE - THE TRANSFORMATION
OF CRIMINAL LAW IN BOSNIA AND HERZEGOVINA DURING AUSTRO-
HUNGARIAN ADMINISTRATION (1878-1918)

The occupation of Bosnia and Herzegovina by the Austro-Hungarian Monarchy in 1878 marked the
beginning of profound institutional and legal transformations in this peripheral province of the European
imperial system. The Austro-Hungarian administration sought to establish a modern legal framework that
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would ensure political stability while integrating the territory into the administrative structure of the
Monarchy. Within this broader process of legal modernization, the reform of criminal justice played a central
role, encompassing the reorganization of the judicial system, modernization of criminal legislation and
procedure, and the professionalization of the judiciary.

This paper examines the transformation of criminal law and criminal justice in Bosnia and
Herzegovina during the period of Austro-Hungarian administration, with particular emphasis on institutional
reforms and normative changes that shaped the emerging legal order. Special attention is devoted to the
relationship between inherited Ottoman legal institutions and the new legal solutions introduced by the
imperial administration. This interaction resulted in a distinctive form of legal pluralism in which elements
of Ottoman legal heritage coexisted with modern European legal models.

The research is based on the historical-legal method, the analysis of relevant normative sources and
secondary literature, and a comparative approach that situates legal reforms in Bosnia and Herzegovina
within the broader context of Austro-Hungarian imperial governance. The aim of the paper is to demonstrate
how imperial legal policies influenced the development of criminal justice institutions in Bosnia and
Herzegovina and how these reforms contributed to the formation of the foundations of the modern legal
system in the country.

The analysis suggests that the Austro-Hungarian administration did not merely transplant legal
models from the core territories of the Monarchy, but rather developed specific institutional solutions
adapted to the social, political, and cultural context of Bosnia and Herzegovina. This combination of imperial
legal concepts and local legal traditions contributed to the formation of a distinctive model of criminal justice
with long-term implications for the legal development of the region.

Alexander Yuryevich Zakharov
Sochi Institute (branch) of the All-Russian State University of Justice Faculty of Law

THE TERRITORIAL STRUCTURE OF THE RUSSIAN EMPIRE IN THE
19TH - EARLY 20TH CENTURIES

This study was prepared as part of the sixth student conference on the history of law, “History 2026”
— “In the Shadow of Empires”. An empire is a large, multinational state with the most complex form of
state-territorial organization, which includes territories with different legal statuses. The theoretical
foundation draws on the definition of an empire formulated by lvan Andreevich Ivannikov, Doctor of Law,
Doctor of Political Sciences, and Professor at the Department of Theory and History of State and Law at the
Sochi branch of the All-Russian State University. According to his approach, an empire is understood as a
large, multinational state featuring the most complex form of state-territorial organization and incorporating
territories with various legal statuses. Key characteristics of the imperial model include Territorial scale.
Ethnic and national heterogeneity (multinationalism). A complex, hierarchical structure of governance.
Diversity of legal statuses of constituent territories — ranging from unitary provinces to autonomous entities
and protectorates. The Russian Empire of the 19th and early 20th centuries represents a classic example of
such a model, where centralized authority was combined with a flexible, differentiated approach to regional
governance — which is the subject of this analysis.1. General structure of administrative-territorial division
(late 19th century — 1914) By the outbreak of the First World War, the Russian Empire was a complex
administrative entity. Main Administrative-Territorial Units By 1914, the empire was divided into the
following major parts: European Russia Privislinsky Krai (Congress Poland region)Caucasus Krai Siberia
Central Asian possessions Grand Duchy of Finland The system of governance included: Governorates and
Oblasts — primary administrative units (78 governorates, 21 oblasts)General-governorships — for managing

40



groups of governorates City administrations for major cities Lower units: uyezds (districts), okrugs (regions),
volosts (rural districts)Legal Differentiation The territory of the empire was governed by two main systems:
General Regulations for the main part of the empire Special Regulations for national borderlands Features
of Borderland Governance The Kingdom of Poland underwent a transformation from constitutional
autonomy to full integration into the imperial system. After the uprisings of 1830-1831 and 1863-1864, its
autonomy was significantly restricted. The Grand Duchy of Finland maintained broad autonomy: Own
legislation Separate financial system Special army Own customs service Unique citizenship Legal Status of
the Population The empire’s population was divided into: Native Russian subjects. Inorodtsy (non-Slavic
peoples) Foreigners.

*

Diversity of legal statuses. The extreme poles of this diversity are demonstrated by the Kingdom of
Poland (which went from constitutional autonomy to integration) and the Grand Duchy of Finland (which
retained the features of a state in personal union until the end). This fully corresponds to the thesis that the
empire included territories with fundamentally different legal statuses. Differentiation in population status.
The institution of subjecthood was also not uniform, ranging from the full rights of “native subjects” to the
limited status of inorodtsy (non-Slavic peoples) and the special citizenship in Finland. Thus, the Russian
Empire was not a monolithic unitary state, but a complex political entity in which the imperial center built a
flexible system of relations with various regions, combining methods of direct administrative integration,
autonomation, and asymmetrical treaty-based relations. This practice embodied the essential characteristics
of imperial statehood, as theoretically conceptualized experience of the Russian Empire — with its constant
search for a balance between unification and recognition of particularity — provides rich material for
studying the legal mechanisms of existence and governance in large, multi-ethnic states in the “shadow” of
the imperial tradition. The Russian Empire represented a flexible system of governance that combined
centralization with a differentiated approach to regions. This allowed maintaining control over vast
territories with varying levels of development and cultural characteristics. The study of the imperial
governance model is relevant for understanding the mechanisms of existence of multinational states. The
empire’s administrative structure demonstrated remarkable adaptability, balancing uniform central control
with regional particularities. This approach enabled effective management of diverse territories while
preserving their unique cultural and developmental features. The experience of the Russian Empire, with its
constant search for a balance between unification and recognition of regional specifics, provides valuable
insights into the legal mechanisms of governing large, multi-ethnic states within the imperial tradition.

Aleksandra Rakhmanova
St. Petersburg State University Institute of History

A RIGHT TO INVADE - DISRAELI’S VIEW OF BRITISH POLICY IN AFRICA
IN THE 1860-70S

The foreign policy of the British Empire in the 2nd part of the 19th century is traditionally considered
to be Imperialism. It is crucial to know, for which reasons the Government undertook such a policy. The
African destination of British foreign policy began to be gradually developed in the 1860s. It seems crucial to
inquire into this theme due to the strategic, economic and ideological importance of the region in the British
foreign policy of the 2nd part of the 19th century, which led to such major events as the Egypt protectorate
in 1882 and Anglo-Boer Wars. In 1868 and in 1879 Benjamin Disraeli, who was then the Prime Minister, held
two speeches connected to it. Both of them were meant to explain British militancy in Abyssinia and
Zululand. This research will focus on Disraelian arguments in favor of British invasion in Abyssinia in 1868
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and of Anglo-Zulu War in 1879, which he used in the Parliament. Two parliamentary speeches of Disraeli,
reviewed via discourse analysis, served as the resources for the survey.

In 1868 British troops launched an expedition to Ethiopia in order to both rescue British diplomats
and to punish the Ethiopian Emperor for the illegal imprisonment of them. This campaign was expensive and
finished not very successfully for Britain. Nevertheless, the British Establishment tried to conceal the setback
of the British troops in Ethiopia after the end of the war and introduce the Abyssinian Expedition as bravery.
Researchers suggest that Disraeli was the main architect of this campaign, which was held for such reasons
as “the avoidance of domestic crisis, and the confirmation of Britain's position as a Great Power in a rapidly
changing world”. On the 2nd of July 1868 the vote of thanks to Her Majesty’s Troops took place and William
Gladstone, being then the leader of the opposition, delivered a speech in honor of the British Army and the
Government. Afterwards Disraeli introduced his own speech to congratulate the army and, especially, the
commander Sir Robert Napier. In conclusion he paid attention to the public reaction to the expedition and
dwelled upon Britain having acted in accordance with the “higher principles of humanity”. Eventually,
Disraeli put an emphasis on the rescue of the British subjects rather than on the invasion of the independent
state.

Eleven years later Britain was involved in the Anglo-Zulu War. Disraeli considered it to be a war with
the “savage” nation. However, he declared that he had been unwilling to act according to “the policy of
annexation” in spite of “the policy of confederation”. At the same time, he accepted the fact that the
annexation of Transvaal in 1877, which would directly lead to the Anglo-Zulu War, was not conducted on
solid grounds. As for the causes of the war, Disraeli said that it was “influenced by no personal consideration”
but by “public welfare”. However, these arguments were not supported in the House of Commons, and the
public began to notice the drift of the African policy to open and hostile imperialism.

Taking into consideration all mentioned above, we can see that Benjamin Disraeli’s thoughts about
African policy were a strong mixture of Imperialism and colonialism. Nevertheless, at the beginning of the
Fight for Africa it was veiled with the populistic principles of “humanity”, “confederation” and
“consolidation” which were viewed as the legal base for the aggression.

Peter Odrich
Max Planck Institute for Legal History and Legal Theory

POST-IMPERIAL SUPRANATIONALITY: THE DEATH AND REBIRTH
OF EMPIRE IN INTERWAR INTERNATIONAL LEGAL PRACTICE

The interwar period was a moment of both crisis and innovation for international law. Next to the
impact of the First World War itself, this had to do mainly with the end of Empires and the reconstitution of
their territories into (more or less) sovereign national states, in accordance with the newly dominant
principle of self -determination . Yet, this is where the trouble begins. If the League of Nations is today mostly
approached through its (failed) attempt to establish an international security architecture and to outlaw war,
recent scholarship has been interested in the more technical legal practices the League was engaged in. Both
the mandates and the minority protection system, making up a bulk of the League ’s most innovative,
individual-centred legal practice, challenging classical notions of sovereignty, were developed to deal with
the end of the Empire in the Middle East and Central Europe. Thus, the end of the Empire was the condition
of possibility for revolutionising sovereignty and international law. However, at the same time, imperial legal
practices survived into this post imperial interwar world.

This paper argues that interwar international law did not simply replace empire, but reconfigured
and redeployed imperial legal technologies in a post-imperial world. If the role of the League of Nations in
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the administration of the post-imperial territories with their internationally restrained sovereignty is the
larger tendency this claim is grounded in, this dynamic becomes particularly visible in the ‘supranational’
legal regime established in interwar Upper Silesia.

When the former Prussian province Upper Silesia was partitioned in 1922, following years of war,
unrest, a chaotic referendum, and great power diplomacy, it gave rise to a legal regime unseen before.
Negotiated bilaterally between Germany and Poland, within a framework determined by the Council of the
League of Nations, the Geneva Convention, the longest international treaty to date, contained detailed
provisions from economic governance and minority protection to individual civil rights and an innovative set
of institutions: The Mixed Commission and the Arbitral Tribunal. Their legal prerogatives and the
jurisprudence they developed in their fifteen years of existence constituted a shared, porous and
internationalised sovereignty which can be read both as an ultimate act of imperial reshuffling in Eastern
Europe and as a radically modern supranational experiment. While its minority protection mechanisms and
the hybridity of its legal system seem to mark the partial transition from Empire to (internationally
embedded and supervised) Nation State, evoking the Habsburg successor states or the A -Mandates in the
Middle East, its focus on individual rights, reciprocity and the judicial integration of the Arbitral Tribunal into
national legal orders signals something entirely novel — and rightly leads to the question of its influence on
postwar European Integration. Upper Silesia exemplifies both the transformation of sovereignty after empire
and its rearticulation through inherited imperial legal forms.

Indeed, Upper Silesia’s imperial afterlife becomes visible through various legal technologies common
to imperial legal systems. Legal and jurisdictional pluralism and layered sovereignty, in different forms
central to the legal systems of both the British and the Habsburg Empires in the 19th century, were also
present in Upper Silesia, with different levels of international law integrated into a regionally distinctive legal
system through supranational jurisdiction. The minority protection system and diverging personal status
depending on group belonging , that was institutionally innovated most radically in Upper Silesia , is equally
reminiscent of the way multinational Empires were organised internally. While these are imperial legal
technologies directed to the governance of internal diversity, other imperial heritage manifested as the
extraterritorial imposition of imperial legal authority , namely international and mixed tribunals
guaranteeing subjective rights beyond and against territorial legal orders . This combination of external
imperial authority and internal diversity, the internal legal pluralism and fragmented sovereignty and
external guarantee of individual rights through international institutions are closely intertwined in the case
of Upper Silesia . Yet they are also adapted to a post -imperial , regional context, and sometimes even
transcend their imperial heritage entirely. This is indeed the key question: to what extent did supranational
legal forms depend on, rather than replace, imperial modes of governance?

This paper seeks to reconstruct the Upper Silesian legal regime as a supranational experiment in
regional integration born out of great power diplomacy and nationalist conflict, yet largely reproducing
imperial legal technologies for a post -imperial context. While working through the ambiguity of this
relationship, it proposes to view Upper Silesia as a bridge through which imperial legal logics were not
overcome, but transformed into the foundations of later supranational governance.
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Iniyan A. Tamil
Central University of Tamil Nadu

SOFT POWER, HARD LAW: INFORMAL EMPIRES AND LEGAL
NORM EXPORT IN CONTEMPORARY CLIMATE GOVERNANCE

The shadow of empires does not always fall where we expect - and the gap this paper addresses is
precisely that blindspot: the structural governance asymmetry embedded within international climate law
behind a formal architecture of sovereign equality.

In 2026, marking 1,550 years since the fall of the Western Roman Empire, the more pressing historical
question may not be how empires ended but how their legal logics persist. The Paris Agreement (2015) is
the contemporary site of that persistence. Every signatory sits formally equal at the negotiating table. Yet
the governance frameworks, accountability mechanisms, and technical standards embedded in the
Agreement’s carbon trading provisions under Article 6 carry unmistakable marks of origin - Brussels, Geneva,
the financial centres of the Global North. This paper examines that asymmetry, arguing that contemporary
climate governance constitutes a recoverable form of informal imperial legal transplantation.

The functional benchmark against which both the historical and contemporary comparators in this
paper are measured is the structural asymmetry between a norm-projecting legal centre and a norm-
receiving periphery — evaluated by the degree to which the receiving system’s legal choices are constrained
by the projecting centre’s institutional architecture, irrespective of formal sovereign equality between them.

Against that benchmark, Alan Watson’s legal transplants framework —advanced in the second edition
of Legal Transplants: An Approach to Comparative Law (University of Georgia Press, 1993) — provides the
primary analytical instrument, though Watson’s claim requires careful handling. Watson’s argument is
historiographical: legal change, he contends, is driven by the internal logic of legal traditions and the
borrowing habits of legal elites, not by social necessity. This is not a claim that transplanted rules operate
context-free — that formulation distorts Watson beyond recognition. It is a descriptive argument about what
motivates borrowing in the first place. The distinction matters considerably. If legal borrowing is not socially
compelled in Watson’s scheme, then the question this paper poses becomes genuinely interesting: why do
Global South jurisdictions adopt climate governance frameworks that do not obviously serve their stated
developmental interests? The answer may require a category Watson did not contemplate — constrained
voluntary reception, where formal freedom to borrow masks a structural compulsion to conform.

India’s Carbon Credit Trading Scheme, 2023 (CCTS 2023), notified under The Energy Conservation
(Amendment) Act, 2022 (Act 19 of 2022), is the primary case study. Several structural features — sectoral
coverage logic, monitoring and verification frameworks, the overall market architecture —trace recognisable
conceptual lines back to European Union Emissions Trading System design principles. India did not sign any
bilateral agreement requiring EU-aligned design. The borrowing was, on its face, voluntary. But voluntary
borrowing under conditions of structural economic dependence and international institutional pressure
looks different - considerably different - from the spontaneous reception of law across genuinely equal
sovereigns. This is the analytical distinction the paper develops.

This is not entirely new. The British Empire did not always impose law by decree. The Indian Contract
Act, 1872 (Act IX of 1872) and the Transfer of Property Act, 1882 (Act IV of 1882) were presented as
codifications - rational, modern, beneficial. They were also mechanisms through which a particular legal-
economic order was embedded into colonial administration, not by conquering legal categories so much as
by rendering alternative categories legally incoherent. The form changed; the function persisted.
Contemporary climate governance norm diffusion may operate through an analogous logic, even if the
empire projecting that influence no longer holds territory.
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From my reading of CCTS 2023 documentation and the parliamentary debates preceding The Energy
Conservation (Amendment) Act, 2022, a visible tension runs through the legislative record — between India’s
stated commitment to a carbon market suited to its developmental context and the pull toward
internationally recognised design standards that would make Indian carbon credits legible in transnational
markets. That tension is structural, and historically familiar to anyone who has read the debates preceding
the Indian Forest Act, 1878 (Act VII of 1878) - another moment when a nominally rational legal framework
served an economic agenda that was not entirely India’s own.

Methodologically, the paper reconstructs the doctrinal genealogy of key CCTS 2023 design features,
tracing their conceptual origins in EU ETS architecture and UNFCCC Article 6 negotiating texts. This
genealogical exercise is not merely historical; it provides the evidentiary basis for applying Sacco’s legal
formants framework to disaggregate the official rules from the operative rules within CCTS 2023, exposing
where external normative pressure shaped domestic legal choices below the level of formal statutory
language. Whether “soft power” legal empire can then be operationalised as a stable analytical category in
comparative legal history - or whether the concept, pushed too far, dissolves into ordinary regulatory
diffusion - remains the theoretical question the paper addresses.

The contribution this paper offers sits at three intersecting levels, though none of the claims is
without qualification - and that qualification is particularly acute for the constrained voluntary reception
concept, which may expose Watson’s transplants framework’s analytical limits as readily as it confirms its
utility. As a substantive matter, it adds a Global South case study to the literature on informal imperialism
and international environmental law — a literature that has so far addressed the climate context only
partially. The methodological extension of Watson’s framework beyond its historical domain into
contemporary transnational governance is not straightforward, and the paper acknowledges that openly
rather than treating the extension as self-evidently valid. The theoretical proposal — constrained voluntary
reception as a working concept positioned between coerced transplantation and free borrowing —is offered
contingently; whether it holds under comparative scrutiny across other Global South carbon market
jurisdictions is a question this paper opens rather than closes. The paper speaks directly to this conference’s
invitation to examine informal empires that extend influence through a formal architecture of equality — a
description that fits contemporary climate law with uncomfortable, and historically instructive, precision.

Gabriela Szota
University of Warsaw Faculty of Law and Administration

BETWEEN CUSTOM AND AUTHORITY: THE SURVIVAL OF AMAZIGH
CUSTOMARY LAW IN NORTH AFRICA

The earliest mentions of Imazighen date back over 3,000 years, appearing in ancient Egyptian
inscriptions and later in ancient Greek and Roman texts. They are a diverse group of people from various
ethnic backgrounds who probably settled in North Africa as far back as 10,000 BC, although the exact origins
of those tribes are uncertain. The Imazighen created a culture that would become the foundation of later
Moroccan and, later, broader Maghrebian identity. It is based on three major themes, sometimes known as
the Amazigh cultural trinity: the Tamazight language, attachment to the land, and tribal solidarity. Those
values were protected by the customary law, also known as Azref. It was the foundation of the legal system
used by Amazigh communities for hundreds of years and, to this day, remains relevant and visible in the
daily life of these communities through their values, social practices, and political organisation. Over
centuries, the Azref law clashed with foreign legal systems introduced to the region by larger imperial powers
- first by the Arab Ummayad Empire, later by the French Empire, which effectively colonised North Africa in
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the 19th century. Despite these circumstances, Amazigh customary law withstood pressure and maintained
its core principles.The durability of the Azref law is not an accidental phenomenon but rather the result of
the accumulation of the individual characteristics of this legal order and of external sociopolitical and
geographical factors.

This customary law is deeply rooted in the communitarian spirit of the Amazigh tribes. It aims to
ensure neighbourhood coexistence, resolve disputes, and regulate collective life. The Azref law was highly
complex. It addressed both public and private spheres by regulating the unique legal institution of social
property, setting election procedures for community governing bodies, and guiding the formation of inter-
tribal alliances. The absence of a central authority made it difficult to unify the law and judicial systems
across tribes. This practice changed during the period of conquests of the Arab Empire in the 8th century.
The new religion of Islam and its legal system were introduced. Urban centres of political power began
applying Islamic law and disregarded indigenous customs. Islamisation and Arabisation intensified in the
12th century. However, local dynasties could not enforce Islamic law in peripheral areas, which were
inhabited by Amazigh. The 20th-century French colonial rule then introduced a major change to Azref law.
French policy opposed legal pluralism in favour of strong centralisation. It aimed to remove Imazighen from
Islamic law, contending that they could be “westernised.” This view led to the French doctrine called
“politique berbére" (berbére being the often-used pejorative term in French literature, describing
Imazighen). It allowed customary law only within the framework set by state law.

Morocco and Algeria exemplify two different paths. Morocco was never an official French colony but
only a protectorate. In contrast, Algeria was annexed as a colony. This comparison highlights the role of
imperial politics concerning the issue of customary law in North Africa.

This paper analyses the influence of Arabic and French imperial aspirations regarding the imposition
of centralised law. These ambitions often came at the expense of the indigenous people’s laws. Special
attention is given to the reasons for the survival of customary law and its evolution under different
governments. | will also devote some time to identifying the main differences in approach to customary law
between Arabs and the French. | will also discuss the extent to which legal pluralism is currently present in
Morocco and Algeria. In the research, | will use the methodology of legal studies, in particular, the historical
and comparative method.

Natalia Bieniek
University of Warsaw Faculty of Law and Administration

BETWEEN LEGAL RECOGNITION AND PRACTICAL LIMITATIONS:
THE SAMI IN THE NORWEGIAN LEGAL ORDER

Contemporary research on indigenous peoples shows that their legal, political, and cultural situation
often clashes with the interests of states established on the territories they inhabit. In this context, the Sami
occupy a unique position as the only indigenous people of Europe whose experiences illustrate the gradual
recognition of collective rights. Norway constitutes a particularly important point of reference for analyzing
these processes. It is there that the largest portion of the Sdmi population resides, which translates into a
greater number of regulations and the development of institutions dedicated to their rights. As a result, the
Norwegian legal system has developed the most extensive mechanisms for protecting the cultural, linguistic,
and economic identity of the Sami. Additionally, Norway is the only one of the four countries inhabited by
the Sdmi to have adopted International Labour Organization Convention No. 169 concerning Indigenous and
Tribal Peoples, which significantly influences the standard of legal protection afforded to this community.
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The topic aligns with the theme of the conference In the Shadow of Empires, as it demonstrates how
a nation-state, formally based on the principle of equality of citizens, shapes its relations with indigenous
populations. Although Norway cannot be considered an empire in the classical sense, the clear asymmetry
of power between the state and the Sami leads to relations of a quasi-imperial character.

The starting point for the analysis is a presentation of the earliest legal regulations concerning the
Sami. Of particular importance in this context is the Lapp Codicil of 1751, which, as an annex to the border
treaty between Norway and Sweden, guaranteed the Sdmi the right to cross-border mobility, traditional land
use, and neutrality in the event of conflict between these states. Until the mid-19th century, Norwegian
policy toward the Sami was based on the principles of cultural pluralism; however, between 1850 and 1959
it was replaced by a process of Norwegianization, further reinforced by nationalist movements following
independence in 1905. A turning point came only in the second half of the 20th century, particularly in the
aftermath of the protests surrounding the Alta affair, which led to the establishment of the Sami Rights
Commission and initiated the institutionalization of Sami rights.

The subsequent part of the presentation discusses the role of international law as a means of
protecting Sami rights. A milestone in this regard was Norway’s ratification of ILO Convention No. 169, which
imposes obligations on the state including, among others, the delimitation and demarcation of indigenous
lands, recognition of indigenous peoples’ rights to natural resources, and the obligation to consult them on
decisions that directly affect them. Instruments such as the International Covenant on Civil and Political
Rights (particularly Article 27), the United Nations Declaration on the Rights of Indigenous Peoples, and the
European Convention on Human Rights are also analyzed.

At the domestic level, the presentation examines constitutional and statutory mechanisms for the
protection of Sdmi rights, in particular Article 110a of the Norwegian Constitution, the Sami Act of 1987, and
the functioning of the Sami Parliament (Samediggi). An important place within national legislation is also
occupied by the Finnmark Act of 2005, which established a legal framework for identifying and recognizing
indigenous rights to land and natural resources. Regulations concerning the exploitation of natural resources
are also analyzed, revealing tensions between the state’s economic interests and the protection of
traditional forms of land use.

A key part of the presentation is the analysis of case law. This includes both the earliest rulings
(Altevann, Kappfjell), which recognized Sami usage rights based on tradition, and later cases (Selbu,
Svartskogen), confirming the possibility of acquiring land rights on the basis of long-term use. More recent
case law (Baeskades, Saarivuoma, Nesseby, Stjerngya) is then discussed, showing a tendency to limit the
significance of customary law and to narrow the application of international conventions. Particular
attention is given to cases involving conflicts over natural resources, in which the interests of the state often
prevail over the claims of Sdmi communities.

The presentation demonstrates that despite the formal development of a system for protecting Sami
rights, a key challenge for the Norwegian legal system remains ensuring consistency between legal provisions
and their practical application. Although Norwegian courts have repeatedly confirmed the importance of
traditional land use and customary law as independent bases for Sdmi claims, recent cases reveal a tendency
to limit the scope of this protection. Particularly problematic is the restrictive application of the ILO
Convention and the inclination to give greater weight to state interests.

Legal regulations concerning the Sami in Norway, as well as their practical application, illustrate how
a contemporary state may employ mechanisms characteristic of imperial systems, particularly in its relations
with indigenous peoples.
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Viktor Norkin

Ural Federal University and Yekaterinburg Orthodox Theological Seminary

BYZANTINE TRADITION OF CANON LAW IN THE TEXTS OF RUSSIAN OLD
BELIEVERS OF THE URALS IN THE SECOND HALF OF THE 20TH CENTURY

This article examines the Byzantine tradition of canon law in the texts of Russian Old Believers in the Urals
in the second half of the 20th century. It focuses on how the canonical heritage of Byzantium, adopted by Old
Russian literature in the pre-Petrine era, continued to be preserved, understood, and used in modern Old Believer
written culture. The relevance of this topic is determined by the fact that the early stages of the reception of the
Byzantine ecclesiastical legal tradition in Rus' have been comparatively well studied in the scholarly literature.
However, considerably less attention has been paid to its later use in the manuscript and polemical milieu of the
Old Believers in the 20th century. Meanwhile, it was the Old Believer tradition that largely retained a strong
orientation toward ancient canonical models, church rules, council decrees, and the authority of literary tradition.

The introduction provides a characterization of the Byzantine tradition of canon law as a crucial
component of Orthodox church culture. It will be shown that in Ancient Rus', this tradition was assimilated not
only through translated canonical collections but also through a broader system of church literature, including
the Kormchaya Books, the rules of the Holy Fathers, council definitions, and various didactic monuments. It was
in this context that the Old Russian understanding of ecclesiastical norms, discipline, and the boundaries of what
was permissible in religious life developed. For the subsequent Old Believer community, this tradition had
practical rather than abstract historical significance, as it was perceived as part of the unbroken church tradition.

The article then briefly examines the 17th-century church schism as a turning point in the history of
Russian religious culture. Old Believers emerged not only as a resistance movement to reforms, but also as a
movement seeking to justify their position through appeals to ancient texts and canonical authority. In this
regard, appeals to the Byzantine and Old Russian ecclesiastical legal heritage became one of the most important
tools for the Old Believers' self-description and self-justification. For them, fidelity to "ancient piety" also meant
fidelity to the previous canonical order, preserved in the old book culture and manuscript tradition.

A special place in this study is given to the characterization of the Pomor community, which became
widespread in the Urals and Trans-Urals. This article examines the development of Pomor communities of old
believers within the modern-day Sverdlovsk and Kurgan regions, as well as the literary culture, spiritual guidance,
and polemical writing in the lives of local Old Believers. It is also significant that throughout the 20th century,
despite pressure from the atheist state and the general shrinking of religious space, the Pomor community
continued to maintain a strong interest in manuscript tradition, correspondence, and intra-confessional debate.
This created conditions for continued reflection on church law even in the late period of the Old Believer
communities' existence.

The central figure of the article is G. F. Loginov, an Old Believer writer of the Pomor community of the
Trans-Urals, whose written legacy is of significant interest for the study of late Old Believer thought. This article
aims to briefly demonstrate that Loginov's works are valuable not only as monuments of individual religious
creativity, but also as a source on the history of Old Believer legal consciousness, their understanding of
ecclesiastical norms, acceptable forms of religious practice, the boundaries of communication, and the principles
of preserving confessional identity. His texts reflect the inextricable link between literary tradition, polemics, the
memory of conciliar decisions, and the desire to rely on the authority of the Byzantine tradition of canon law in
resolving contemporary community issues.

Thus, the article aims to identify the mechanisms for the preservation and reinterpretation of the
Byzantine tradition of canon law among Old Believers in the Urals in the second half of the 20th century. The
study will allow us to trace how the ancient canonical tradition continued to function in the manuscript
heritage, confessional polemics, and the collective memory of Pomor communities. In a broader sense, the
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work will help clarify the significance of Old Believer bookishness as a special form of cultural and religious
continuity, which ensured the long-term existence of elements of Byzantine church-legal consciousness in
the Russian tradition of modern times.

Marta Brodziak
University of Warsaw Faculty of Law and Administration

COLOMBIAN CIVIL LAW IN A HISTORICAL PERSPECTIVE: FOREIGN
INFLUENCES AND LEGAL PLURALISM

The history of civil law in Colombia is characterized by the influence of a few major state centers: initially
Spain, then Chile, and currently Colombia itself. In addition to the various influences on official state structures,
from pre-colonial times to the present day, the territory of this country has been inhabited by numerous
indigenous peoples which, despite the passage of time and changes regarding the state authority, have preserved
their identity as well as their cultural and legal customs.

During the colonial period, Castilian law was initially applied directly in the territories of present-day
Colombia. Later, at the beginning of the 16th century, in order to create laws better adopted to the social reality
of Latin America, special laws for the colonies began to be established—this body of law was known as legislacidn
de Indias. Until the 19th century, the primary source of law in Colombia consisted of colonial laws enacted by
Spanish rulers for their colonies. It was not until 1825, in Gran Colombia, that legislation introducing a new system
of legal norms was established, giving primacy to local state legislation. Nevertheless, the collections of Spanish
and colonial laws continued to be applied in a supplementary manner.

The 19th century was a dynamic period in the development of the Colombian nation. It experienced
several transformations of statehood, appearing as the Republic of New Granada, the United States of Colombia,
and finally the Republic of Colombia. During this evolution, law enacted by the particular states predominated.
In the 1850s and 1860s, in search of legal unification and the strengthening of their authority in the region, many
Colombian states voluntarily adopted the Chilean Civil Code within their territories as the Civil Code of each state;
it was later introduced as the unitary Civil Code throughout the entire Republic. Adapted to Colombian
conditions, Chilean Code remains in force in Colombia to this day.

At the same time, Colombia’s territories have been continuously inhabited by numerous indigenous
peoples, which throughout the country’s evolution have preserved their distinctiveness along with their own
laws and customs. Their presence and individuality were legally recognized at the end of the 19th century through
Law 89 of 1890. Its initial aim was to establish a “transitional state” that would enable the integration of
indigenous communities into Colombia’s state structure. However, due to resistance from indigenous
communities, deep differences between their legal systems and Colombian law, as well as differences among the
communities themselves, the state ultimately shifted its approach—from attempting to eliminate legal diversity
to recognizing and supporting it. Since the adoption of the new Constitution in 1991, indigenous communities
have been protected and allowed to develop autonomously.

The aim of this presentation is to outline the historical evolution of private law in Colombia, with
particular emphasis on the influence of various legal systems: colonial Spanish influences, the peaceful adoption
of the Chilean Civil Code, and the impact of the country’s legal pluralism on the shape of its private law. Although
Colombia cannot be described as an empire on a global scale, locally it constitutes a coordinated state
organization exercising authority over a vast, culturally diverse territory. In the past, it was within the sphere of
Spanish legal influence; it later transplanted Chilean law; and today it governs territories inhabited by diverse
indigenous tribes with distinct legal systems and traditions. It therefore serves as an excellent case study of the
interaction between legal systems and the influence of particular states’ laws on the territories they control.
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CAN DECOLONIAL PHILOSOPHY TRANSFORM LAW?
SUMAK KAWSAY AND THE STRUGGLE AGAINST ANTHROPOCENTRISM IN
ECUADOR

This paper examines the influence of global power structures and colonial legacies on legal
development through the case study of Ecuador, focusing on the interaction between indigenous philosophy
and modern legal frameworks. It argues that while colonial and postcolonial state formations — shaped by
external models of governance, capitalism, and law —have significantly influenced Ecuadorian legal systems,
indigenous epistemologies such as sumak kawsay have persisted and played a crucial role in processes of
legal and political decolonization.

Historically, Latin American states, including Ecuador, emerged as political entities deeply embedded
in colonial structures of power. These structures were not only political and economic but also
epistemological, privileging Western legal paradigms based on individualism, property, and
anthropocentrism. As highlighted in the literature, the Ecuadorian state has long functioned as an instrument
of dominant elites, reproducing exclusionary and hierarchical systems inherited from colonial rule. This
reflects a broader pattern of influence by global powers, where legal systems in postcolonial states often
mirror Western models, reinforcing dependency and limiting alternative normative frameworks.

Against this background, the concept of sumak kawsay — commonly translated as “good living” —
emerges as a counter-hegemonic paradigm. Rooted in indigenous cosmologies, it proposes a relational
ontology in which humans, non-human beings, and nature are interconnected and mutually constitutive.
Unlike Western legal thought, which relies on a strict separation between subject and object, culture and
nature, sumak kawsay rejects these dualisms and instead envisions a holistic system of life based on
reciprocity, solidarity and harmony.

Crucially, this concept has not disappeared despite centuries of colonization. Rather, it has survived
as a living philosophy embedded in local practices and territorial struggles. Sumak kawsay functions as a tool
of local decolonization, enabling indigenous communities to challenge the “coloniality of power” and to
articulate alternative visions of law, governance, and social organization.

Its incorporation into political discourse — particularly during the Ecuadorian constitutional process
of 2007-2008 - illustrates how indigenous knowledge systems can reshape state structures from within.
One of the most striking manifestations of this influence is the recognition of the rights of nature in Ecuador’s
2008 Constitution. This development marks a significant departure from anthropocentric legal traditions and
reflects the underlying principles of sumak kawsay, which conceive of nature not as an object of exploitation
but as a subject of intrinsic value. The legal recognition of ecosystems, rivers, and forests as rights -bearing
entities represents a paradigm shift that challenges dominant global legal norms.

Furthermore, this shift has had important implications for the emerging field of animal law. The
Ecuadorian Constitutional Court’s jurisprudence, particularly in the Estrellita case, extends the logic of the
rights of nature to non-human animals, recognizing them as part of nature and thus as potential subjects of
rights. This development suggests a gradual move away from strictly anthropocentric legal frameworks
toward a more inclusive, ecocentric or biocentric approach.

However, this transformation is far from complete. Legislative efforts, such as the proposed Organic
Law on Animal Rights, reveal deep tensions between decolonial aspirations and entrenched anthropocentric
and utilitarian paradigms. Despite its rhetoric of rights, the draft law often reproduces the very structures it
seeks to overcome, allowing for the continued instrumentalization of animals and thus reflecting the
persistence of dominant Western legal concepts. This illustrates the enduring influence of global power
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structures on domestic law, even in contexts where alternative philosophies have gained formal recognition.
The Ecuadorian case thus reveals a complex interplay between external influences and local resistance. On
the one hand, global powers and colonial legacies have shaped legal systems in ways that prioritize economic
growth, individual property rights, and human-centered perspectives. On the other hand, indigenous
philosophies such as sumak kawsay have provided a normative foundation for challenging these paradigms
and for imagining alternative legal orders.

This paper ultimately raises a broader theoretical question: to what extent is the contemporary
relevance and strength of sumak kawsay linked to its role as a tool of decolonization? In other words, would
this philosophy have maintained the same normative force in a fully globalized, capitalist world if it had not
also functioned as a means of resistance against colonial and postcolonial domination? The Ecuadorian
experience suggests that the resilience and transformative potential of sumak kawsay cannot be understood
independently of its political function as a decolonial project.

In conclusion, the influence of great powers on law is neither uniform nor unidirectional. While global
hegemonic structures have deeply shaped legal systems in postcolonial states, local epistemologies can
persist, adapt, and even transform those systems from within. Ecuador provides a compelling example of
how indigenous philosophy can challenge anthropocentrism, reshape legal categories, and open new
pathways for the recognition of the rights of nature and animals. At the same time, it highlights the limits of
such transformations in a global legal order still dominated by Western paradigms.
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